

























http://www.tripnet.org/docs/Interstate_Highway_System_TRIP_Report_June_2016.pdf
http://smartgrowth.org/horizon-state-transportation-planning-2016/
http://transitcenter.org/wp-content/uploads/2016/07/Whos-On-Board-2016-7_12_2016.pdf
http://transitcenter.org/wp-content/uploads/2016/07/Whos-On-Board-2016-7_12_2016.pdf
http://www.uspirg.org/news/usp/new-federal-data-show-transportation-sector-now-largest-source-carbon-pollution-united
http://www.uspirg.org/news/usp/new-federal-data-show-transportation-sector-now-largest-source-carbon-pollution-united

































http://www.metroplanorlando.com/files/view/air_quality_update_6_27_16.pdf
http://www.metroplanorlando.com/files/view/tracking_the_trends_2015_published_june_2016.pdf
http://www.metroplanorlando.com/files/view/tracking_the_trends_2015_published_june_2016.pdf



https://www.apta.com/resources/reportsandpublications/Documents/APTA-Shared-Mobility.pdf
https://www.apta.com/resources/reportsandpublications/Documents/APTA-Shared-Mobility.pdf
http://t4america.org/docs/planning-for-a-healthier-future-0616.pdf
http://t4america.org/docs/planning-for-a-healthier-future-0616.pdf
http://www.infrastructurereportcard.org/wp-content/uploads/2016/05/2016-FTA-Report-Close-the-Gap.pdf
http://www.infrastructurereportcard.org/wp-content/uploads/2016/05/2016-FTA-Report-Close-the-Gap.pdf
http://www.metroplanorlando.com/files/view/state_of_central_florida_infrastructure_asce_presentation_to_smps_2016.pdf
http://www.metroplanorlando.com/files/view/state_of_central_florida_infrastructure_asce_presentation_to_smps_2016.pdf
http://www.kelmanonline.com/httpdocs/files/APWA_FL/floridareporterspring2016/files/35.html
http://www.kelmanonline.com/httpdocs/files/APWA_FL/floridareporterspring2016/files/35.html




































































































































































































































































































































































































































http://en.wikipedia.org/wiki/Barack_Obama










Resolution No. 16-12
Page 2 of 2

BE IT FURTHER RESOLVED that the aforementioned amendment shall be ratified by the
full MetroPlan Orlando Board on September 14, 2016.

Passed and duly adopted at a regular meeting of the MetroPlan Orlando Board on the 14" day of
September, 2016.

Certificate

The undersigned duly qualified as Chairman of the MetroPlan Orlando Board certifies that the
foregoing is a true and correct copy of a Resolution adopted at a legally convened meeting of the
MetroPlan Orlando Board.

Honorable Scott Boyd, Chairman

Attest:

Lena E. Tolliver, Sr. Board Services Coordinator
and Recording Secretary
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SUITE 200 FX: 407.481.5680
ORLANDO, FLORIDA 32801 WWW.METROPLANORLANDO.ORG

| 250 SOUTH ORANGE AVENUE PH: 407.481.5672

metroplan orlando

TIaN

July 25, 2016

Ms. Deirdre Macnab

Chair, Transportation Committee
Orange County League of Women Voters
P.O. Box 1901

Winter Park, Florida 32790

Dear Ms. Macnab:

This is to acknowledge receipt of your letter dated July 12, 2016 regarding the
League’s concerns about the variable toll express lane projects in Central Florida that
area being implemented by Florida’s Turnpike Enterprise.

A copy of your letter was provided to all Board members at our Board meeting on
July 13, 2016. This was tied into the recommended approval of our Five-Year
Transportation Improvement Program which had the support of our Advisory
Committees.

Our General Counsel has opined that the MetroPlan Orlando Board does not have the
authority to block projects being funded by Florida’s Turnpike Enterprise and that we
are required by law to include them for information purposes in our Transportation
Improvement Program. However, we can influence their implementation, as was
done with the state’s decision to delay one of these projects on SR 417 in Seminole
County. Our Board also deferred action on a companion project at last month’s
meeting until additional information is provided.

Documents having to do with FDOT’s express lane policy (which also apply to Florida’s
Turnpike Enterprise) are being reviewed. This will be a topic for an upcoming
MetroPlan Orlando Board meeting or perhaps at a special workshop. We will let you
know when this has been scheduled.

Sincerely,

M ‘/\r v M—z’
Harold W. Barley
Executive Director
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MEMORANDUM

TO: Harry Barley, Executive Director, MetroPlan Orlando

FROM: Steven R. Bechtel
Mateer & Harbert, P.A.

DATE: July 25, 2016

RE: RELATIONSHIP OF FLORIDA TURNPIKE ENTERPRISE PROJECTS
TO MetroPlan ORLANDO TRANSPORTATION IMPROVEMENT
PROGRAM (TIP)

This will enumerate the Florida statutes and provisions of the federal law which pertain to the
relationship of Florida Turnpike Enterprise Projects and the requirement for those projects to be
included in the MetroPlan TIP.

1. The Florida Statutes which pertain to Florida Turnpike Enterprise projects are as follows:
Section 338.22 et. seq., the “Florida Turnpike Enterprise Law” provides:

Section 338.22 (1) No governmental entity other than the Department may acquire, construct,
maintain or operate the turnpike system subsequent to the enactment of this law, except upon
specific authorization of the Legislature.

Section 338.223(1)(b) Turnpike projects that add capacity, alter access, affect feeder roads, or
affect the operation of the local transportation system shall be included in the transportation
improvement plan of the affected metropolitan planning organization.

2. Federal law that is pertinent is as follows:

23 U.S.C. 134 and 49 U.S.C. 5303 (the Federal Transit Acts) of the federal statutes establish
metropolitan planning organizations and authorize the promulgation of regulations. 23 C.F.R.
Section 450.326 dealing with TIP requirements provides in subsection (f) the TIP shall contain
“all regionally significant projects requiring an action by the FHWA or the FTA whether or not
the projects are to be funded under title 23 U.S.C. Chapter 1 and 2 or Title 49 U.S.C. Chapter 53
(e.g. addition of an interchange to the interstate system with State, local and/or private funds if
designated projects not funded under 23 U.S.C. or 49 U.S.C. Chapter 53). For public information
and conformity purposes the TIP shall include all regionally significant projects proposed to be
funded with federal funds other than those measured by the FHWA or the FTA as well as all
regionally significant projects to be funded with non-federal funds.
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3. Section 339.175 Florida Statutes pertains to metropolitan planning organizations. Section
339.175(8) provides that an MPO shall in cooperation with the State develop a TIP.

Section 339.175(8)(d) provides that projects included in the transportation improvement program
and that have advanced to the design stage of preliminary engineering may be removed from or
rescheduled in a subsequent transportation improvement program only by joint action of the
MPO and the department.

It may appear that this statute provides an opportunity for the MetroPlan Board to remove a
project from the TIP which has not advanced to the design stage of preliminary engineering
without the consent of the department. However, to be consistent with section 338.223 and in
accordance with the principle of in pari materia, a rule of statutory construction which says that
the laws of the same matter and on the same subject must be construed with reference to each
other so as to promote uniformity and predictability, Section 339.175(8)(d) should be construed
so as to not apply to Florida Turnpike Enterprise projects but only to other projects in the TIP.

Conclusion: The MetroPlan Orlando TIP must include all Florida Turnpike Enterprise Projects.
These may be shown as for informational purposes only.

4833-9009-2085, v. 1
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FDOT

Florida Department of Transportation
RICK SCOTT Florida’s Tumpike Enterprise JIM BOXOLD
GOVERNOR P.O. Box 613069, Ocoee, FL 34761 mBERETARY
407-532-3999

August 4, 2016

Harry Barley, Executive Director
MetroPlan Orlando

250 S. Orange Ave., Suite 200
Orlando, Florida 32801

Re: Adoption of Transportation Improvement Program, FY 2016/17 — FY2020/21

Dear Mr. Barley:

Florida’s Turnpike Enterprise (FTE) is in receipt of the Transportation Improvement Program adopted by
MetroPlan Orlando’s board on July 13, 2016. Per Resolution No. 16-11, the MetroPlan Orlando Board voted
to table action for the variable toll express lanes project on SR 417 from SR 434 to north of CR 427 pending
further discussion and additional information on the project from Florida’s Turnpike Enterprise (“FTE”). 1 am
pleased to share with you once again the State’s vision for express lanes,

As you are aware, the Orlando metro area is one of the fastest growing areas in the nation. According to the
U.S. Census, the Orlando metro area gained more than 50,000 residents between 2014 and 2015.
Correspondingly, FTE’s toll transactions grew nearly 12 percent between FY 2015 and FY 2016 on the SR
417 in Seminole County. FTE’s programmed widenings are scheduled to help meet this growing travel demand
in advance of the occurrence of major congestion. The widenings include express lanes and are consistent with
MetroPlan Orlando’s Transportation Demand Management Strategies contained in the 2040 Long Range
Transportation Plan, which strategies include congestion pricing as a congestion management solution. The
FTE express lane concept is also consistent with statewide FDOT policy, which requires consideration of
express lanes for all new capacity projects on limited access facilities on the State Highway System. For your
reference, FDOT and FTE express lanes are governed by Rule 14-100.003, Florida Administrative Code,
Express Lane Tolling.

Express lanes offer an innovative Transportation System Management and Operations solution for congestion
management. Florida’s Turnpike customers, already familiar with the choice to use toll facilities, can choose
to use express lanes for a more predictable travel time. Express lanes are market driven; toll amounts are based
on traffic volume and operating speeds inside the express lanes. Only the southernmost eight miles of 95
Express in Miami-Dade County have an ¢stablished maximum toll amount. FTE express lanes leverage
technology to efficiently collect tolls from interoperable transponder-based accounts, thus lowering operating
costs and investing more money back into the Turnpike System as well as preparing to manage congestion
well into the future. To discourage unauthorized use of express Janes, FDOT has implemented a $25 violation
charge if the customer does not have a prepaid account. Understanding that some visitors to Florida
inadvertently enter the express lanes without having an interoperable transponder-based account, the SunPass

www.dot.state.fl.us
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Harry Barley, Executive Director
August 4, 2016
Page 2 of 2

Customer Service Center has trained representatives ready to work with travelers who have inadvertently
entered an express lane. Express lane tolls can be billed through the toll payment options offered by most
major rental car companies to their customers in the same manner as other tolls. FTE has also been working
diligently to expand SunPass interoperability from statewide to nationwide, and a growing number of visitors
may use the toll roads and express lanes in our state with their “home” transponders. FTE is currently
interoperable with North Carolina and Georgia, and South Carolina will soon become our newest
interoperability partner. Our next goal is to connect our SunPass Customer Service Center with the Central
U.S. Interoperability Hub in Texas. This connection will provide toll road and express lane interoperability for
travelers from Kansas, Oklahoma, Texas, and Louisiana.

With direct connections to Interstate 4, the FTE express lanes in Central Florida will form a network of high-
speed, efficient lanes which drivers may choose to use on their daily commutes or for important occasions
when timeliness is required. Transit buses using FTE express lanes will only be charged the toll amounts
associated with the general toll lanes thereby offering an opportunity for the creation of Bus Rapid Transit
routes, which in turn will promote reliable and affordable mobility options for transit customers. Like all of
our projects, FTE express lanes will be designed and constructed using FTE funds and FTE revenue bonds,
not with federal or state gas tax revenues.

The FTE express lanes are part of FTE’s continuing strong commitment to Central Florida. FTE has invested
$335 million in Central Florida infrastructure improvements in the last 24 months alone. Each dollar that is
invested in transportation infrastructure yields $5.50 of economic benefits. The aggregate economic benefit to
the Central Florida region from FTE’s investments over the last 24 months is $1.8 billion. FTE’s investments
have also benefited other local agency projects such as the build out of the SR 417/Turnpike Interchange (MP
251), which had an FTE investment of $83 million. FTE is committed to keeping its operating costs low so
that it can continue to invest in the capital infrastructure that will meet the growing needs of the State of
Florida. Among the important FTE projects that will provide needed mobility to the region are the new
Turnpike interchange at Sand Lake Road and the widening of SR 528, SR 417, and the northern portion of the
Turnpike mainline.

FTE takes great pride in the work we are able to accomplish and is committed to regional partnerships. We
are happy to have a strong partnership with MetroPlan Orlando and thank you for your interest in our
program,

Very Truly Yours,

Diniz / (e G/ALM” / %/

Diane Guuun,? Scaccetti,
Executive Director

DGS/CS/emd
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FDOT

Florida Department of Transportation

RICK SCOTT 605 Suwannee Street JIM BOXOLD
GOVERNOR Tallahassee, FL. 32399-0450 SECRETARY

August 10,2016

Mayor Teresa Jacobs

Orange County Board of County Commissioners
201 S. Rosalind Avenue, 5% Floor

Orlando, Florida 32801

Re:  Central Florida Expressway Authority
Dear Mayor Jacobs:

This letter follows our conversations concerning the Central Florida Expressway Authority’s
interest in utilizing FDOT’s State Road 50 right-of-way to extend the authority’s Spessard L.
Holland East-West Expressway. As you know, the Department has previously advised that this
request is not workable. At your request, we have taken a more intensive look at the issue,
which has yielded the same conclusion.

Earlier this year, authority staff advised Department management that the authority was
contemplating the use of Department owned right-of-way for this purpose. Because SR50 is a
federal-aid facility, the Department is responsible for ensuring compliance with applicable
federal law and regulations. In accordance with that responsibility, the Department has adopted
procedures under which a third party, such as the authority, may request permission to utilize
federal-aid facility right-of-way. These procedures provide a process for thorough review and
consideration of any proposal, both at the Department’s district and central office levels. To my
knowledge, the authority has not made a request to use this right-of-way in accordance with
these procedures. Nonectheless, in the interests of being a good partner, the Department has
broadly evaluated the authority’s expressed interest under the applicable criteria.

Our understanding is that the authority’s proposal would extend its expressway in some areas by
constructing elevated lanes in the SRS50 right-of-way along the existing state facility. In other
areas, the authority proposes to place the new expressway at-grade in the existing SR50 right-of-
way. This would necessitate the purchase of additional right of way on which to relocate the
existing federal-aid facility. As a logical and practical matter, this seems somewhat convoluted.

www.dot.state.fl.us
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Mayor Teresa Jacobs
August 10, 2016
Page 2

The simple fact is that the Department does not have excess right-of-way in the area of interest to
the authority. All of the right-of-way in the Department’s ownership is needed for the current
and foreseecable future maintenance and operation of SR50. Title 2 of the Code of Federal
Regulations, section 200.311(b), requires the Department to use its federal-aid right-of-way for
the originally authorized purpose for which the right-of-way was acquired, as long as it is needed
for that purpose. Title 23 of the Code of Federal Regulations, sections 1.23(b) and 710.403(a),
requires the Department to ensure that all real property, including airspace, within the boundaries
of a federal-aid facility is devoted exclusively to the purposes of the federal-aid facility and is
preserved free of all other public or private uses, except as specifically permitted by federal law
and regulation.

While federal law and regulation do authorize state transportation departments to lease federal-
aid facility right-of-way that is not currently needed for the purposes of the federal-aid facility,
there are a number of requirements:

1) Any use by lease must be consistent with the continued operation, maintenance,
and safety of the federal-aid facility and must not impair the federal-aid highway
or interfere with the free and safe flow of traffic thereon (23 CFR 710.403(a) and
(d) and 23 CFR 1.23(¢));

(i) A lease must include terms that allow the State transportation department to
revoke the lease in the event that the leased property becomes needed for the
purposes of the federal-aid facility, as well as terms requiring removal of
improvements at no cost to the Federal Highway Administration and adequate
insurance to hold the State and the FHWA harmless (23 CFR 710.407(a) and
http://www.fhwa.dot.gov/real _estate/right-
ofway/corridor_management/airspace guidelines.cfm); and

(iii)  State transportation departments are required to charge at least fair market value
for other uses of federal-aid right-of-way (23 USC 156 and 23 CFR 710.403(d)).

Even if the Department had excess right-of-way available for potential lease, all of these
requirements would apply to the authority’s contemplated use. The requirement that the lease
provide for revocation of the lease and removal of the non-federal highway improvements is
obviously problematic from both the Department’s and the authority’s perspective given the
significant cost of the improvements the authority wishes to construct. The Department was also
advised that the authority’s concept was not cost effective if it would be required to pay fair
market value for use of Department property. The only exceptions to the federal fair market rent
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Mayor Teresa Jacobs
August 10, 2016
Page 3

requirement are for high speed rail, public utilities, other federal-aid transportation projects,
public transit non-highway facilities, railroads, bikeways and pedestrian walkways, and (with
FHWA approval when the exception is clearly within the overall public interest for social,
environmental, or economic purposes) for non-proprietary governmental uses (i.e., governmental
uses that do not generate net income) (23 United States Code 156(a) and 23 CFR 710.403(d)(1)-
(5)). None of these exceptions are applicable to a special district owned toll facility, even if the
Department had excess right-of-way available. In addition to the federal requirement,
Department policy is to require fair market rent for third party uses of Department right-of-way.

As you know, the authority has pointed to the state’s express lanes and the SR 46/Wekiva
Parkway improvements as a potential path forward for the authority’s request. However, ffom a
federal law perspective, those projects are not analogous to the authority’s proposal. Federal law
and regulations specifically authorize state transportation departments to use express lanes to
improve the operation of a federal-aid facility. There is a separate process that governs express
lanes, and the express lanes are actually considered to be part of the federal-aid facility. This is
fundamentally different than co-locating a separate special district owned toll facility, as
proposed by the authority.

The improvements to SR46 that are being constructed as part of the Wekiva Parkway project are
also wholly distinguishable from the authority’s proposal. The Department is widening and
improving portions of SR 46 on the west and the east ends of the project, but those portions will
not be tolled. The Department is also reconstructing part of SR 46 from the new interchange with
Section 4 B of the Wekiva Parkway to Orange Boulevard as a toll facility with non-tolled service
roads for local travel. Unlike the authority’s proposed addition of a special district revenue
producing facility to SR 50, these modifications are expressly authorized by existing federal law.
Pursuant to 23 USC 129, a State transportation department may reconstruct a non-Interstate
federal highway and convert it to a toll facility. A State may also add new toll lanes to a non-
Interstate federal highway that increase the highway’s capacity as long as it does not reduce the
number of free lanes. In either case, federal law requires that revenues generated on the new
tolled Janes be used only for: debt service for that project; operation, maintenance, repair and
restoration of that project; and other purposes for which federal funds may be obligated by the
Department.

Finally, the authority’s concept would require the Department to abandon widening
improvements to SR 50 that are on the MetroPlan Orlando prioritized project list and are well
into design. The Department does not believe that abandonment of these projects would be a cost
effective use of public funds or consistent with its obligations.
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Mayor Teresa Jacobs
August 10, 2016
Page 4

In sum, the Department has concluded that the authority’s proposed use of SR50 right-of-way is
unworkable and inconsistent with our obligations. As you know, the Department has its own
tolling arm, Florida’s Turnpike Enterprise. We do not co-locate Turnpike toll facilities with
federal-aid right-of-way for the same reasons that we are unable to accommodate the authority’s
request.

I understand from you that at this week’s board meeting, the authority will consider moving
forward on an alternative approach to this project that does not involve the use of Department
owned federal-aid facility right-of-way. As evidenced by this letter, the Department has
expended significant time and effort on this issue, but we are not amenable to the use of SR50
right of way as proposed by the authority. Thank you.

Sincerely,

o

1 Boxol
Secretary

Page 9



FDOT

Florida Department of Transportation

RICK SCOTT 605 Suwannee Street JIM BOXOLD
COVERNGER Tallahassee, FL 32399-0450 SECRUIARY

August 17,2016

Gregory G. Nadeau, Administrator Carolyn Flowers, Acting Administrator
Federal Highway Administration Federal Transit Administration

U.S. Department of Transportation U.S. Department of Transportation
1200 New Jersey Avenue S.E. 1200 New Jersey Avenue S.E.
Washington, DC 20590 Washington, DC 20590

Re: Docket No. FHWA-2016-0016
Dear Administrators Nadeau and Flowers:

The Florida Department of Transportation (FDOT) is pleased to comment on a Notice of
Proposed Rulemaking (NPRM) issued by the Federal Highway Administration (FHWA) and
Federal Transit Administration (FTA) in the June 27, 2016 Federal Register. The NPRM titled
“Metropolitan Planning Organization Coordination and Planning Area Reform” proposes
revisions to transportation planning requirements,

FDOT has collaborated closely with the Florida Metropolitan Planning Organization Advisory
Council (MPOAC). The MPOAC is a statewide planning and policy organization created by the
Florida Legislature 30 years ago. We recommend that the MPOAC comments on this rulemaking
also be given careful consideration.

Our detailed comments which follow can be summarized as follows:

Florida is impacted by the NPRM more than any other state

Florida is a model of collaboration with its planning stakeholders

There is no clear direction for this NPRM in legislation

States and MPOs can follow the intent of the NPRM on their own

This rulemaking should be suspended until legislation is enacted that clarifies the
Congressional intent

The highly prescriptive approach of the NPRM is not good governance consistent with
established principles of federalism. FHWA and FTA can practice good governance by
suspending the rulemaking

AL~

o

1. Florida is Impacted by the NPRM More Than Any Other State

There are currently 27 metropolitan planning organizations (MPOs) in Florida. This is more than
any other state. As determined by FHWA, 22 of these MPOs will be impacted by the proposed
rule, more than any other state. As the third most populous state, our population of 20 million
people will grow by more than 7 million more people by 2045. Each year more than 106 million

www.dot.state.fl.us
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people visit Florida. Clearly, Florida has a great stake in this proposed rulemaking and its

perspectives therefore must be closely considered.

2. Florida is a Model of Collaboration With Its Planning Stakeholders

Prior to the 2010 census and the addition of one more MPO, a total of 22 of Florida’s 26 MPOs
had entered into formal arrangements to coordinate regional transportation planning activities
with one or more neighboring MPOs. Four of those efforts involve three or more MPQOs working
through a regional association of MPQOs, while the rest include two contiguous MPOs working
together to coordinate regional transportation planning and decision-making. Six MPOs
participate in more than one alliance (Polk TPO, Martin MPO, St. Lucie TPO, Charlotte County-

Punta Gorda MPO, Lee County MPO, and Sarasota/Manatee MPO).

These regional

coordinating efforts of MPOs are listed in the table below including the number of member

MPOs, acronym, and formation date for each (as applicable):

MPO Regional Coordinating Efforts

Name of MPO Alliance - i Mg;gﬁ_e;,ggs . Acronym ! F(:_":;’ag d
| Regional Alliances of MPOs (three or more MPOs working together) e s o
Central Florida MPO Alliance . 6* CFMPOA 1997
Southeast Flonda Transportatmn Council o _ 3. SEFTC 2005 | '
| Treasure Coast Transportation Councll 3 _ TCTC - 2006 °
' West Central Florida MPO Chalrs Coordinating Committee . 6% I =~ + 1992 -
| Contiguous MPOs (two MPOs working together) |
" Charlotte County-Punta Gorda MPO and Lee County MPQ 2010
Charlotte County- Punta Gorda MPO and Sarasota/Manatee MPQ 2004
Collier County MPO and Lee County MPO 2004
2006

Martin MPO and St. Lucie TPO
Northwest Florida Reglonal Transportation Planning Organization

*Polk TPO is a member of both the CFMPOA and the CCC

NWFLRTPO 2004

Given the widespread existence of regional MPO alliances, many regional transportation

planning products have been generated; including but not limited to:

« regional long range transportation plans
regional goals and objectives

regional project priority lists

regional congestion management systems
regional freight plans

regional public involvement programs

As aresult of regional MPQ coordination, a variety of regionally significant transportation
projects have been planned, programmed, and constructed all across the state. Regional MPO
coordination efforts have also resulted in regional long range transportation plans and numerous
joint regional priorities lists that are developed and supported by multiple MPOs.

Examples of regional alliances of three or more MPOs working together are highlighted below:

FDOT Comments 2

Docket No. FHWA-2016-0016
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Central Florida MPO Alliance (CFMPOA)

The Orlando-Volusia Alliance was formed in 1997 by MetroPlan Orlando and the Volusia
County MPO (now the River to Sea TPO) as a regional collaborative to focus on transportation
planning issues of mutual interest. In 2001 the Space Coast TPO, the Lake-Sumter MPO, the
Ocala-Marion County TPO, and the Polk TPO joined MetroPlan Orlando and the River to Sea
TPO to formally establish the Central Florida MPO Alliance (CFMPOA). Below is a list of
regional documents produced by the CFMPOA and status of activity.

CEMPOA Dacuments Produced, Documents in Progress, and Ongoing Activities

Document/Activity _ | Progress |
i 2025 Regional Long Range Transportation Plan ' Completed
Legislative Priorities List Ongoing
Myregloniong. .. —i i : .Ongolng
Reglonal Prionitization Priorities and Process Dpcume_nt Completed
Reglonal Prioritization Initlative Ongoing
Regional Tracking the Trends Document Ongolng

Southeast Florida Transportation Council (SEFTC)

The three MPOs in Southeast Florida (the Broward MPO, the Miami-Dade Urbanized Area
MPOQ, and the Palm Beach MPO) have been coordinating formally on regional transportation
planning issues for many years. Documents of regional significance are listed below.

Documenl/Activity | Progress

* 2035 RLRTP _ Completed
2040 Regional Transportation Plan | In Progress

‘ Annual Prioritized List of Regional Transportation Projects ] Ongoing

_Cargo 2040 R In Progress
Regional Greenway Plan " In Progress |
Regional Performance Standards In Progress !

: Regional Publ(c Involvement Plan Completed

' Regional Transit System Plan - In Progress

: Southeast Florida Passenger Rail Evaluation © Completed
South Florida Reglonal Freight Plan, Completed
South Florida East Coast Corridor Study In Progress

Treasure Coast Transportation Council (TCTC)

The Ft. Pierce Urbanized Area (UZA) was designated following the 1980 census and the St.
Lucie County MPO (now the St. Lucie TPO) was formed to conduct metropolitan transportation
planning in that new metropolitan area. Following the 1990 census, the Martin County MPO
(now the Martin MPO) and the Indian River County MPO were formed to conduct metropolitan
transportation planning for the newly designated Stuart and Vero Beach UZAs. These three
Treasure Coast MPOs coordinated informally on regional transportation planning issues during
the 1990°s and early 2000’s, but no formal coordination mechanism was in place.

FDOT Comments 3 Docket No, FHWA-2016-0016
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Between 1990 and 2000, the Ft. Pierce and Stuart UZAs grew and crossed county lines and with
the 2000 census, the two UZAs were merged to form the single Port St. Lucie UZA. On April
10th, 2006 the Martin, St. Lucie¢, and Indian River County MPOs entered into an interlocal
agreement to create the Treasure Coast Transportation Council (TCTC). The TCTC was created
foremost to secure TRIP funding but it has since come to serve as a forum for formal
coordination and communication among agencies and organizations involved in regional
transportation planning.

The Council consists of the chair and vice-chair from each MPO Board for a total of six voting
members plus three ex-officio, non-voting advisors, one from FDOT District 4, one from the
Florida Turnpike Enterprise, and one from the Treasure Coast Regional Planning Council. The
administrative duties of the TCTC are performed by each of the three member MPOs on a
rotating basis. The TCTC meets annually to coordinate regional planning issues, projects, and
funding.

The TCTC developed a document in 2007 detailing the regional project prioritization criteria that
was used to develop the Regionally Ranked 2030 Needs Projects document. These documents
are listed below.

_TCTC Documents Produced, Documents in Progress, and Ongoing Actlivities

Document/Activity - | Progress
" Regional Project Prioritization Criteria Document Completed
Regionally Ranked 2030 Needs Projects Completed

West Central Florida MPO Chairs Coordinating Committee (CCC)

In early 1989, the Hillsborough County MPO and Pinellas County MPO staff directors began
meeting to coordinate regional transportation planning and were joined by the Pasco County
MPO later that same year. The West Central Florida MPO Chairs Coordinating Committee
(CCC) was officially formed in 1992 following the 1990 census and the Governor’s re-
designation of the MPOs. This was the first formal regional MPO alliance in Florida and the only
one to be required in Florida Statute. In 1993, the Spring Hill/Hernando MPO (now Hernando
County MPO) joined the CCC and the name was changed to the Tampa Bay Area’s Chairman’s
Coordinating Committee. In 2000, the Polk TPO and the Sarasota/Manatee MPO joined the
Tampa Bay Area’s Chairman’s Coordinating Committee by amendment to Florida Statute (s.
339.175, F. S.) and the name was again changed to the West Central Florida Chairs Coordinating
Committee. In 2004, an interlocal agreement was signed by members of the CCC and amended
in 2006 to add the Citrus County Board of County Commissioners as a voting member for the
purpose of participating in the Transportation Regional Incentive Program.

The voting membership of the CCC Governing Board is comprised of the chairs from six
individual MPOs including the Hernando Citrus County MPO, the Hillsborough County MPO,
the Pasco County MPO, the Pinellas County MPO, the Polk TPO, and the Sarasota/Manatee
MPO. Additional non-voting partner entities of the CCC Board include the Florida Department
of Transportation (FDOT) District 1 and 7 Secretaries, a representative from Florida’s Tumnpike
Enterprise, representatives from four Regional Planning Councils (the Central Florida, Southwest
Florida, Withlacoochee, and Tampa Bay RPCs), and a representative from the Tampa Bay Area
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Regional Transportation Authority (TBARTA). Major modal providers participate on an ad hoc
basis.

The CCC Board meets quarterly to discuss regional transportation issues, to develop solutions to
those issues, and to ensure a consistent regional planning approach in the West Central Florida
region. All administrative duties for the CCC are performed by TBARTA through a contract
with the CCC, but the Chair of the CCC rotates annually among each of the voting members.
The CCC Staff Directors Coordination Team, comprised of member MPQO Directors, FDOT and
RPC managers, and staff from other partner agencies, meets bi-weekly to carry-out the regional
work program and coordinating process.

The CCC hosts a website (http:/www.regionaltransportation.org/) where relevant documents and
other information, including meeting schedules and minutes, are posted.

The CCC developed the Joint Citizens Advisory Committee (JCAC) to provide public input and
a citizen perspective. JCAC members come from the Citizens Advisory Committees of each of

the member MPOs.

The 2035 RLRTP, adopted in draft form in November 2009, is the CCC’s primary means for
coordination in the west central Florida region. The RLRTP was developed using a top down
approach in which member MPOs agreed upon the following:

a regional multi-modal transportation network

needs on the regional transportation network

viable regional transportation improvement strategies

regional goals, objectives and measures of effectiveness

available revenue sources that could be applied to the regional transportation network
a fiscally constrained list of regional transportation projects

In essence, the 2035 RLRTP was developed using a long range transportation planning process
that would be used by any individual MPO, including public involvement activities and an
advisory committee process. Each of the individual member MPO LRTPs contain elements of
the RLRTP appropriate for their individual MPO needs, effectively implementing the policies
and project priorities of the RLTP. The CCC had delayed the development of the 2040 LRTP so
that it could be coordinated with the next TBARTA Master Plan update completed in 2015. This
document and other documents of regional significance are listed below.

CCC Documents Produced, Documents in Progress, and Ongoing Activities

Document/Activity | Progress

* 2035 Regional Long Range Transportation Plan . Completed
CMP List S : . Completed
FDOT District 1 and District 7 TRIP Priorities List Completed

. High Priority Regional Transportation Initiatives List _...Completed

: Regional Multi-Use Trails Element_ ' Completed

. Regional Public Participation Plan | Completed
FDOT Comments 5 Docket No. FHWA-2016-0016
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Tampa Bay Transportation Management Area Leadership Group (TMA)

In the spring of 2013, the three MPOs covering the Tampa-St. Petersburg Urbanized Area (the
Hillsborough County MPO, the Pinellas County MPO, and the Pasco County MPO) began to
discuss ways to improve Transportation Management Area (TMA) level planning and
programming coordination within the context of the broader CCC process. To date, no formal
approach has been agreed upon, but the three MPO boards have agreed to establish a working
group (to be called the Tampa Bay Transportation Management Area or TBTMA) comprised of
three members from each MPO Board. The MPO boards also agreed that TBARTA and FDOT
staff should be included in the working group. Further, there is a general consensus among the
MPOs that to coordinate transportation planning activities in the larger region, the CCC process
should be integrated with TBARTA planning process. In 2014, the TBTMA agreed upon a
prioritized list of regional projects for the three MPOs.

Examples of two contiguous MPOs working together are:

Charlotte County-Punta Gorda MPO and Lee County MPO
Charlotte County-Punta Gorda MPO and Sarasota/Manatee MPO

Collier County MPO and Lee County MPO
Northwest Florida Regional Transportation Planning Organization (NWFLRTPO)

FDOT-MPO Performance Collaboration Efforts

On May 6, 2016, FDOT kicked off collaboration efforts with four pilot MPOs, Rather than work
with all 27 MPOs to explore data development for performance measures by MPO area, four
MPOs were chosen, of varying size and complexity, as a pilot for all MPOs. The MPOs are
Gainesville, Hillsborough, Indian River and Broward. The pilot will help FDOT and MPO
partners become better prepared to adopt FHWA’s national measures of performance across
Florida and to determine how to use these measures to support Florida’s own performance
management needs.

FDOT is also currently planning for the third Florida Metropolitan Planning Partnership (FMPP)
group face-to-face annual meeting in September, 2016. The FMPP is the new name of the group
consisting of FTA planning team, FHWA Division Office planning team, MPOs and FDOT. A
major portion of this one and a half day meeting will be performance measures discussion and
target collaboration. FDOT and Florida’s MPOs can be showcased nationally as a model of
collaboration through FHWA and FTA technical assistance. Replication and adaptation of such
best practices may have far greater positive impact than an aggressive regulatory approach.

3. There is No Clear Direction for This NPRM in Legisiation

The NPRM states that “since 2007, the language of the regulation has supported the possibility
of multiple MPOs within an urbanized area rather than within an MPA. The FHWA and FTA
have concluded this 2007 change in the regulatory definition has fostered confusion about the
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statutory requirements and resulted in less efficient planning outcomes where multiple TIPs and
metropolitan transportation plans are developed within a single urbanized area. This proposed
rule is designed to correct the problems that have occurred under the 2007 rule and return to the
structure embodied in the rule before the 2007 amendments and envisioned in statute.”

There have been no changes in 23 U.S.C. 134 or 135 for metropolitan and statewide
transportation planning in the SAFETEA-LU (2005), MAP-21 (2012) or FAST Act (2015)
legislation to warrant the changes in this NPRM. Further, the Final Regulations for planning
issued on May 27, 2016 after nearly two years and extensive comments gave no indication that
this new rulemaking was forthcoming or needed. Caution and restraint must be objectively
exercised so as not to regulate beyond the scope of associated statutes.

4, States and MPQOs Can Follow the Intent of the NPRM on Their Own

During the July 15, 2016 webinar conducted by FHWA and FTA on this NPRM someone asked,
“Couldn't all these revisions be accomplished under current law if the MPOs and states, and
transit agree?” The response to this question was yes. FDOT will gladly volunteer to pursue
further collaboration and consolidation efforts with our MPOs (and FHWA and FTA) and share
our results with others. Once again, FHWA and FTA can carry out a highly value-adding
approach of encouraging best practices through technical assistance programs.

5. This Rulemaking Should Be Suspended Until Legislation is Enacted That Clarifies the
Congressional Infent

FDOT recommends that this NPRM be suspended and that state DOTs and MPOs be encouraged
to pursue regional planning opportunities on a voluntary basis. FHWA and FTA could pursue
clarification of the legislative language with the Congressional Committees that have
responsibility for federal transportation legislation.

FDOT will continue to work cooperatively with all Florida MPOs and our federal partners to
further improve our transportation planning products and the delivery of projects that achieve our
Mission in providing a safe transportation system that ensures the mobility of people and goods,
enhances economic prosperity and preserves the quality of our environment and communities.
The recommended short-term action of suspending the rulemaking can produce a far greater
long-term benefit through a federal-state-local collaboration around common goals and how best
to achieve them, FDOT offers to be part of such a process.

6. The Highly Prescriptive Approach of the NPRM is Not Good Governance Consistent
with Established Principles of Federalism. FHWA and FTA Can Practice Good
Governance by Suspending the Rulemaking

Page 41480 of the NPRM contains the following Federalism Assessment:

D. Executive Order 13132 (Federalism Assessment)
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The FHWA and FTA have analyzed this NPRM in accordance with the principles and
criteria contained in Executive Order 13132, The FHWA and FTA have determined that
this action does not have sufficient federalism implications to warrant the preparation of a
federalism assessment. The FHWA and FTA have also determined that this action does
not preempt any State law or State regulation or affect the States’ ability to discharge
traditional State governmental functions.

Section 6 of Executive Order 13132 states:

Sec. 6. Consultation.

(a) Each agency shall have an accountable process to ensure meaningful and timely input
by State and local officials in the development of regulatory policies that have federalism
implications. Within 90 days after the effective date of this order, the head of each
agency shall designate an official with principal responsibility for the agency’s
implementation of this order and that designated official shall submit to the Office of
Management and Budget a description of the agency’s consultation process.

{b) To the extent practicable and permitted by law, no agency shall promulgate any
regulation that has federalism implications, that imposes substantial direct compliance
costs on State and local governments, and that is not required by statute, unless:

(1) funds necessary to pay the direct costs incurred by the State and local governments in
complying with the regulation are provided by the Federal Government; or

(2) the agency, prior to the formal promulgation of the regulation,

(A) consulted with State and local officials early in the process of developing the
proposed regulation;

(B) in a separately identified portion of the preamble to the regulation as it is to be issued
in the Federal Register, provides to the Director of the Office of Management and Budget
a federalism summary impact statement, which consists of a description of the extent of
the agency’s prior consultation with State and local officials, a summary of the nature of
their concerns and the agency’s position supporting the need to issue the regulation, and a
statement of the extent to which the concerns of State and local officials have been met;
and

(C) makes available to the Director of the Office of Management and Budget any written
communications submitted to the agency by State and local officials.

(c) To the extent practicable and permitted by law, no agency shall promulgate any
regulation that has federalism implications and that preempts State law, unless the
agency, prior to the formal promulgation of the regulation,

(1) consulted with State and local officials early in the process of developing the
proposed regulation;

(2) in a separately identified portion of the preamble to the regulation as it is to be issued
in the Federal Register, provides to the Director of the Office of Management and Budget
a federalism summary impact.
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Simply put, FDOT does not believe that the Consultation requirements of Executive Order 13132
have been met. The American Association of State Highway and Transportation Officials
conducts multiple meetings each year in which FHWA and FTA officials are provided an
opportunity to discuss matters such as this. Also, each state has a Division Office of FHWA
which meets with the state DOT and MPOs in that state. The early consultation with state DOTs
and MPOs in the process of developing this NPRM simply did not take place. Executive Order
13132 is an important and timely document even after nearly two decades since its issuance in
1999. It can be an invaluable resource for a federal-state dialogue about strengthening our
intergovernmental approaches to be both more effective and efficient.

The foundation for rulemaking (and for any other federal-state-local policy or program) must be
an understanding and application of federalism principles to ensure that our intergovernmental
relationship is as effective and efficient as possible.

We appreciate the opportunity to comment on this Notice of Proposed Rulemaking. Thank you.
Please do not hesitate to contact us in regards to any of our comments. Mr. David Lee should be
your primary point of contact at (850) 414-4802 or david.lee@dot.state.fl.us

Sincerely,

JB/I
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) The Florida Metropolitan Planning Organization Advisory Council

Mayor Susan Haynie
Chairperson

Docket Management Facility

United States Department of Transportation
1200 New Jersey Avenue, SE

Washington, DC 20590

RE: Docket Number FHWA-2016-0016
FHWA RIN 2125-AF68; FTA RIN 2132-AB28
Notice of Proposed Rulemaking (NPRM); Request for Comments
Metropolitan Planning Organization Coordination and Planning Area Reform
As published in the Federal Register, Monday, June 27, 2016

Dear Secretary Foxx,

On behalf of the 27 member Metropolitan Planning Organizations (MPOs) of the Florida MPO
Advisory Council (MPOAC), | want to thank you for the opportunity to comment on the proposed
metropolitan planning organization coordination and planning area reform rules. While we agree that
MPO coordination and geography are important aspects of transportation planning decision making
(as demonstrated by the extensive and formalized MPO coordination efforts found in Florida), we do
not believe that the proposed rules will result in improved planning decisions or more efficient
processes. Rather, we believe that the one-size-fits all approach of the proposed rules will make
transportation pianning less accessible to the general public by increasing MPOs’ size and scope.
This would also mute the voice of locally elected officials in the metropolitan transportation planning
process and undermine the original purpose for the creation of MPOs, which was to provide for local
input in transportation decision making. We, therefore, stand strongly in opposition to the proposed
metropolitan planning organization coordination and planning area reform rules and respectfully
request that they be withdrawn without further action.

While we have a number of comments to the proposed rule (enumerated later in this letter), our
primary concems are the lack of a clearly defined, evidence-based “problem” with existing MPO
coordination efforts and a cookie cutter “solution” which would be extremely difficult, if not
impossible, to enact in Florida without creating nonsensical metropolitan planning area (MPA)
boundaries.

Numerous declarative statements are made in the proposed rule regarding the believed issues with
existing MPO coordination efforts across the country and the supposed improvements the proposed
rule will make. However, none of those perceived problems or proposed cures are supported by
objective research findings. The problems of poor coordination between existing MPOs and the
necessity to “right-size” planning geography has not been the subject of conference panels,

Carl Mikyska, Executive Director
605 Suwannee Strect, MS 28B - Tallahassee, Florida 32399-(450
1-866-374-3368 x 4017 or 850-414-4037 - Fax 850-414-4895

WWW.INpOac Org
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research papers, peer-to-peer exchanges or any of the typical mechanisms used by the
federal agencies (the Federal Highway Administration (FHWA) and the Federal Transit
Administration (FTA)) to highlight and resolve issues they see in planning practice, giving
the proposed rule an “out of the blue” quality. In fact, language relating to MPO
coordination and geography remained unchanged in the final metropolitan transportation
planning rules issued on May 27, 2016.

The proposed “solution” to this perceived lack of coordination is to force MPOs in the same
urbanized areas (UZAs) to either merge or adopt a unified plan and program. In states like
Florida, increases in population density have led the US Census Bureau to consolidate
formerly separate UZAs over time. However, these UZA consolidations do not take into
account transportation complexity, land use patterns, economic development patterns or
other factors that make a UZA the appropriate area for conducting metropolitan
transportation planning and programming. In fact, in-many areas of Florida, now-
consolidated UZAs stretch out for miles and link areas that have limited connections to
each other in any meaningful planning metric (e.g. travel pattems, culture and identity,
demographics, etc.). The fact that MPAs must also include areas expected to be part of
the UZA based on 20-year growth projections further exacerbates this problem. The
proposed rule doubles-down on this approach by strongly encouraging consolidation of
MPAs for areas where UZAs are contiguous. In Florida, where UZAs are contiguous up
and down both coasts and across the -4 corridor, identifying appropriate boundaries
between MPAs will be nearly impossible and result in MPO processes that will not in any
way correspond to what the local populations consider to be their metropolitan area.

We have no doubt that MPO coordination across the country could be improved,
particularty between MPOs in the same urbanized area. However, we strongly believe that
any proposed rules should be based on objective research and that any potential solutions
should be flexible enough to fit the local planning and regulatory context of each
metropolitan area. We would support voluntary, incentive-based approaches to solving any
identified problems.

The concept of voluntary coordination is something that Flerida MPOs have been
implementing for a number of years with great success at both the state and MPO level.
FHWA even recognized the successes of MPO coordination in Florida through the Every
Day Counts program (EDC-3 Innovations) in 2016. The South East Florida Transportation
Council (SEFTC) was highlighted as a best practice for multi-MPO cooperation and
collaboration for their ongoing and formalized planning efforts that include freight planning
and coordinated identification of project priorities. In fact, 22 of Florida's 27 MPOs (all
those with a neighboring MPO) have entered into written agreements to coordinate with
one or more nearby MPOs on a voluntary basis. Of those, 17 are members of formal MPO
alliances that include three or more MPOs (see Table 1). Many transportation planning
products have been generated, including but not limited to:

e Long-range transportation policy plans covering multiple MPO areas

» Shared goals and objectives
e Collaborative Shared project priority lists
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e Congestion management processes covering multiple MPO areas
o Multi-county freight plans

Toble 1. MPO Regional Coordinating Efforts in Florida

Number of Year ‘

| Name of MPO Allience Member MPOs | Acronym ,i Formed
lonal Alliances of MPOs (three or more MPOs working together)
Central Florida MPO Alliance _ N . . CFMPOA 1997 |
Southeast Florida Transportation Council | 3 ‘ SEFTC | 2005 |
| Treasure Coast TransportationCouncit | 3 | TClC | 2006
| West Central Florida MPO Chairs Coordinating Committee | 6* | CLC | 1992 |

*Polk TPO is a member of both the CFMPOA and the CCC

Additionally, ail 27 Florida MPOs belong to the Florida MPO Advisory Council (MPOAC),
which is a statewide forum for collaboration and statewide transportation policy
development. The MPOAC meets quarterly and provides regular opportunities for the
Florida DOT, FHWA and FTA to provide updates of national and statewide significance.
This voluntary coilaboration demonstrates that MPOs in Florida recognize the value of
speaking with a collective voice on transportation issues at a statewide level. This has
been demonstrated in a variety of ways including the development of financial guidelines
for MPO plans and, in partnership with the Florida DOT, an estimate of unfunded statewide
transportation needs in Florida's urbanized areas. As a result, the funding allocated by the
Florida legislature for transportation has been growing and exceeded $12.2 billion for the
current state fiscal year (only 25% of that is federally funded).

Clearly, Fiorida already recognizes the value of partnerships and collaboration. We would
like to see a process where MPOs are not forced to merge or forcibly coordinate, but
rather are encouraged with incentives to develop partnerships that suit their unique
metropolitan areas. We are open to several ideas and would suggest that any incentives
offer additional funding beyond FHWA and FTA planning funds. We would be happy to
assist USDOT and other states by sharing our experiences in Florida and assisting other
areas in establishing voluntary cooperative planning agreements and structures.

Additional MPOAC comments to the proposed metropolitan planning organization
coordination and planning area reform rules are stated below. Chief concerns include:

Lack of Authority in Law

As stated in the proposed rule, the interpretation of the terms Urbanized Area (UZA) and
Metropolitan Planning Area (MPA) has stood for many years. We cannot find a
requirement in federal law stating that neighboring MPOs sharing a UZA need to produce
joint documents (Metropolitan Transportation Plan (MTP) and Transportation Improvement
Program (TIP)) unless the definition is rewritten as proposed. In that case, we believe that
the definition is being rewritten to achieve a goal that is beyond the original intent of
Congress. We, therefore, contend it is an act of administrative overreach, and potentially
not a legal action by USDOT. We ask USDOT to provide a legal opinion that demonstrates
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Congressional intent in this area and provides authority for USDOT to undertake the
actions proposed in this rulemaking.

Loss of Coordination Between Transportation and Other Planning Processes

One of the primary functions of MPOs, as is clearly illustrated in federal law through the
planning factors, is to coordinate transportation planning with other forms of planning. MPA
boundaries in our state are frequently drawn to correspond to the same geography as
other planning processes, particularly [and use planning. By forcing MPO planning and
programming documents to be adopted for a larger geographic area than is currently the
case in many areas of Florida, this proposal will dramatically complicate the ability to
coordinate transportation planning with land use, economic development and other
planning processes. Any rule on MPO coordination should maintain flexibility in the
designation of MPA boundaries to allow MPOs to “right size” for this important planning
coordination function.

Complications of State Open Government Laws

Florida has very strong and very specific open government laws that require the vast
majority of transportation planning related discussions and decisions to be made during
noticed meetings. These laws pertain not only to members of decision-making bodies such
as MPO governing boards, but also to all MPO advisory committees (i.e. technical advisory
committees, bicycle/pedestrian advisory committees, citizen/community advisory
committees, freight advisory committees), most of which are comprised of local and state
agency employees. As written, the proposed rule would greatly complicate coordinating
decision-making processes across political boundaries in states with strong open
government laws by requiring MPO planning processes to cover increasingly large areas.
This would be particularly true for transit agencies that are currently covered by different
MPOs, but would be covered by the same MPO under the proposed rule, dramatically
limiting their ability to communicate with decision makers outside of publicly noticed
meetings.

Loss of Local Perspective

The original motive behind the creation of MPOs was to incorporate the local perspective
into transportation decisions that up until that time were made exclusively by state DOTs.
This proposal will result in fewer, but much larger, MPO areas where the decision-making
process will be further removed from communities and the people for whom MPOs were
originally intended to provide engagement opportunities.

Negative Impacts to Low-Income and Minority Communities

MPOs are required to actively encourage the participation of transportation-disadvantaged
populations and to continuously monitor and improve outreach technigues for that
purpose. When larger MPOs hold mestings, they may try to either meet in a centralized
location or move about the larger region. This would result in many citizens having to travel
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further to engage in the transportation planning and programming process in person and
will have a substantial impact on low-income and minority populations who may have
limitations in terms of time, money, or mobility. We anticipate that the USDOT response
will be that good public involvement will prevent this issue. We counter that participating in
an MPO goveming board meeting in person is more meaningfui than any other form of
participation. The additional travel that would result from this rule will create a barrier for
low-income and minority populations to participate. We find it very conceming that USDOT
would propose a rule that would potentially disengage individuals whom MPOs spend so
much time and effort reaching.

Larger MPOs Will Not Necessarily Create Better Planning

As discussed earlier in these comments, we believe that the result of this proposed rule
will be fewer and significantly larger MPOs that will not necessarily cover a geography that
makes sense from a planning or programming perspective. This, in tum, will result in fewer
creative solutions to address localized issues. Small MPOs provide customized
transportation planning and solutions fo their areas. As MPOs grow, they become less
familiar with each individual sub-area of their region and less able to fully appreciate the
impacts of their transportation decisions on local communities. MPOs were created to give
a local voice to transportation planning. State DOTs are not always able to fully appreciate
all of the individualized urban concerns due to the fact that they operate on a much larger
scale and scope than individual MPOs. This NPRM, if implemented, will create MPOs that
are larger than some states due to the contiguous nature of Florida's UZAs. Florida
already has five (5) MPOs with larger populations than the five (5) smallest states. This
seems counter to the original purpose for creating MPOs.

Polycentric and Monocentric Regions: Not All UZAs are Alike

Each UZA or group of contiguous UZAs has a specific character and nature. Some areas
grew from a singular, easily-identified, urban core outward (like an amoeba) and are
generally monocentric regions. These monocentric regions grew organically from a core
over long periods of time and the entire area generally shares a common identity. Other
areas started as individual urbanized areas, each with their own identifiable urban core,
which grew together (like interlocked fingers) and now comprise a single, census-defined
UZA with multiple long-established urban cores. These are polycentric regions, which are
quite different from monocentric regions in a variety of ways that are important to
transportation planning and programming. For example, many polycentric areas in Florida
have muitiple commercial airports, multiple transit agencies, muiltiple expressway
authorities, multiple seaports and multiple intermodal logistic centers. These polycentric
areas do not share an identity and, though connected through a fluke of population
density, continue to behave like a series of separate areas. As such, we do not believe that
a one-size-fits-all approach to transportation planning is appropriate and propose that the
federal agencies promulgate rules that aliow for flexible and voluntary approaches to
coordinated planning and programming. Such an approach would allow polycentric regions
to address transportation issues of universal concern in a collaborative manner through
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visioning efforts and general policy plans that guide and inform individual MPO planning
and programming processes.

The Term “Region” is Not Defined

The word “region” is used repeatedly in the NPRM, but is not defined in the proposed rule
or 23 CFR 450. “Region” may mean different things to different people.

The Proposed Rule Gives Governors “Veto” Power over MPOs

In a case where a governor will accept nothing other than merger of existing MPOs, the
proposed rule would give the governor what amounts to veto power over the decision to
allow MPOs to remain separate, creating a powerful weapon for that governor. The
proposed rule states that most MPOs are not meeting the federal MPA boundary
requirements and presumably would have to establish a new planning boundary or face
receiving a corrective action during their next Transportation Management Area (TMA)
certification review for not serving the entire MPA. The MPO could not re-establish its
planning boundary to correct the deficiency identified in the certification review without
approval from the governor. This rulemaking would give the govemor the ability to compel
MPO mergers by waiting out the process until a federal certification review. The affected
MPOs would be forced to choose between being de-certified by FHWA/FTA for not serving
the entire MPA or going along with a coerced merger if the governor decides that is what
he/she wants. This proposed rule gives undue influence to the governor in these cases.

Factual Statements Made in NPRM Need Verification

As previously mentioned, a number of declarative statements are made in the proposed
rule without explanation of how these statements are known to be factual. There are no
citations of completed research, peer exchanges, or studies to establish the veracity of the
statements, and the lack of proof leaves the reader unsure of what is actual fact. Examples
include:

¢ A statement that economies of scale would be achieved by combining MPOs (page
41474).

» A statement that the proposed rule wili correct problems that have occurred under
the 2007 rule (what problems are we referring to?) (Page 41475).

e A declaration that planning has become inefficient in MPAs with multiple MPOs
(page 41475).

¢ “However, it is the opinion of the Secretary of Transportation that there must be
adequate cooperation between states and MPQOs.” (Page 41476).

e USDOT states that multiple separate MPOs jointly developing unified planning
products should not create a large burden and in some cases reduce overall
planning costs (Page 41480).

e A declaration that the costs to the affected MPOs should be minimal (Page 41480).
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Appropriateness of Census Data and related Census Policies to set UZAs

The proposed rule does not address how changing policies within the US Census Bureau
could impact the structure and size of MPOs in the future. It is important to note that the
US Census Bureau creates their data and UZA boundaries without regard to the needs
and uses of the transportation community. Therefore, the results of census policies may
have significant unintended impacts on transportation decision making. We note that the
decennial census of 2010 did not merge any UZAs due to a policy decision that any
named area identified in the 2000 census as a UZA would continue in 2010 to be an
independently named UZA (please see the August 24, 2011 Federal Register, page
53041, middle column). This policy may not carry forward into future census efforts, which
could cause Florida eventually to have one UZA along the entire Atlantic Coast (see Figure
1). The Atlantic Coast is a high growth area of our state, and the multiple existing MPOs
will continue to have connected UZAs. It is conceivable that Florida could have one UZA
that extends from Miami-Dade to Jacksonville, a distance of about 400 miles. We maintain
that an MPO of this size would be nonsensical and unable to effectively or efficiently
conduct a metropolitan planning process that represents local interests and engages local
communities. Perhaps it is time to reconsider the census-defined urbanized area as the
sole basis for MPO geography and for the necessity of an MPO process.

Two (2) Years to Implement Is Not Enough Time

The proposed rule requires that this change be implemented in two (2) years. The MPOAC
does not believe that this time frame is reasonable given the multiple moving parts
involved in this decision. In Florida, for example, not only would multiple MPOs and the
State need agree to a course of action, but changes to state law would also be required, a
process completely out of the control of the MPOs and governor. Additionally, this would
require negotiating membership on a combined board, merging of staffs, and presumably
in some cases may require state DOTSs to alter their field office/district boundaries to better
align with new MPO boundaries. All of this takes time and any changes would be best
aligned with new census data when the 2020 census UZA boundaries are released.
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E Urbanized Area Boundary (30)

Figure 1. 2010 Flarida Urbanized Area Boundaries.

Establishing One Performance Target per UZA

Establishing joint performance targets for MPOs within a common UZA ignores the fact
that within a UZA there are often different priorities and characteristics among the multiple
sub-areas and MPOs. In the case of a large UZA with multiple MPOs we could have an
example where transit usage and the transit system is very different in one MPQ than in
the other MPOs. For example, the UZA that covers Southeast Florida includes four
separate MPOs (Miami-Dade, Broward, Palm Beach, and Martin). Miami-Dade MPOQ has a
well-developed transit system, with rail and bus rapid transit, whereas Martin County is
much lower density and offers a smaller system with four fixed routes and paratransit
services. Establishing a single performance target would be difficuit because one target
would not fairly represent all areas of the UZA. A low target may work well for a suburban
area like Martin, but be well under the actual performance of an urban center, like Miami-
Dade. Conversely, a target designed for an urban area would result in the suburban areas
consistently failing to meet the target. We recommend that in the case of multiple MPOs,
the UZA be allowed to set multiple targets that are specific to each MPO.
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Thank you again for the opportunity to comment on the proposed metropolitan planning
organization coordination and planning area reform rules. We look forward to our
continued work with the FHWA and FTA and our transportation partners at the state and
local levels to plan and implement our nation’s transportation system. Please feel free to
call me at 850-414-4062 should you have any questions.

Sincerely,

o ;_;_@L&//%m
Mayor Susan Haynie Carl Mikyska
MPOAC Chair Executive Director
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List of FHWA Comment Requests in MPO Coordination and Planning Area Reform
NPRM

I. Background

1. Coordination Between States and MPQs, Page 41476,
The purpose of the Planning program is to use public funds effectively and FHWA and FTA
welcome ideas to improve our planning processes. As such, FHWA and FTA seek comment on how
DOT can incorporate processes to further ensure that Federal funds are used efficiently by States
and MPOs. How can the Statewide and Non metropolitan and Metropolitan Transportation
Planning process provide stronger incentives to States and MPOs to manage transportation
funding more effectively?

MPOAC Response: Project readiness and completing projects that have been started are key
elements to insuring that all funds are used to their highest level of effectiveness. Qbviously this
also best serves the taxpayers who fund the transpartation improvements we are discussing.
Commanly, MPQOs do the planning and State DOTs handle the NEPA process. Because the NEPA
process is so difficult and time intenslve, most MPOs do not have the expertise in-house to take
on the effort with the limited funding MPOs have available. The passing of knowledge from the
MPOs to the State DQTs will minimize the number of alternatives required to be reviewed in the
NEPA process because they were already considered and eliminated in the planning process.

i, Section-by-Section Discussion

2. Section 450.104—Definitions, Page 41476.
The FHWA and FTA specifically ask for comments on whether the rule ought to expressly address
how States and MPOs should determine MPA boundaries where two or more MPAs are
contiguous or can be expected 1o be contiguous in the near future, For example, should the rule
provide that such MPAs must merge? Alternatively, should the rule allow the States and MPQs to
tailor the MPA boundaries and the 20-year urbanization forecast to take the proximity of other
MPAs into account?

MPOAC Response: In Florida contiguous MPAs coordinate their planning efforts and have done
so for a number of years with success. This current process works well in Florida and we ask that
the current process whereby multiple MPQs within one UZA he allowed to work in coordination
for visioning efforts and that each MPQ produce their own Long Range Plan and TIP that reflects
the {and use policies and other policies of their membership and area, While this may not be
working in other parts of the country, Florida finds that it does work well in our state. For areas
where collabaration is not occurring, we ask that these areas be addressed specifically by the field
offices of FHWA and FTA rather than through a nationwide rulemaking that affects everyone
instead of addressing problems explicitly where they are occurring.
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3. Section 450.226—Phase-In of New Requirements, Page 41476 and Section 450.340—Phase-In of
New Requirements, Page 41479.
The FHWA and FTA seek comments on the appropriateness of the proposed 2-year phase-in
period.

MPOAC Response: This is clearly not enough time to actually implement changes as proposed in
this NPRM, Some states have legislatively incorporated MPO requirements into their laws.
Implementing this NPRM would require legislative action by the state legislature and Governor.
As we are sure USDOT can understand in trying to get federal transportation bills passed in a
timely fashion, this can be an unpredictabte process. USDOT has allowed States to place
additional requirements on MPQs and this NPRM seems to ignore that latitude and control that
USDOT has given to States. MPQs are responsible for, and subject to, the previous actions and
decisions of others. In this case the previous decisions and actions of both USDOT and State
Legislatures combined with this proposed action by USDOT would likely render the MPQOs unable
to comply with both State and Federai requirements. To not comply with each set of
requirements could ultimately result in funding to the MPOs being restricted. Two years is not
enough time and additionally, USDOT should not allow States to place additional requirements or
restrictions on MPOs.

Section 450.306—Scope of the Metropolitan Transportation Planning Process, Page 41477. The
FHWA and FTA request comments an the proposed language, and request ideas for alterpatives
that might better accomplish the goals embodied in the proposal.

MPOAC Response: As identified in this section of the NPRM, USDQT states that the goal is to
select an appropriate performance target and avoid a situation where the MPQs within a single
MPA select inconsistent or conflicting performance targets. We fear that by forcing the selectian
of a single performance target far a large region some sub-areas will be working with a
performance target that is not appropriate or realistic. In a large area with a dense core area and
less dense areas at the edge, the characteristics and nature of the transportation system are likely
to be quite different, The question becomes which sub-area do you set a performance target for,
a high target for the dense core or a lower target for the less dense areas? Either way, the target
is not doing justice to one of these areas. We can see this being particularly true for transit
targets. Having individual targets for each MPO, where multiple MPOs exist in a single UZA,
would be more appropriate in that each area can work on achieving something that is realistic
and meaningful.

4. Section 450.314—Metropolitan Planning Agreements, Page 41478.
The FHWA and FTA seek comments on what, if any, exemptions ought to be contained in the rule
from these requirements, and what criteria might be used for such an exemption.

MPOAC Response: It is the position of MPQAC and the 27 MPOs of Florida that the proposed rule
should be withdrawn and therefore exemptions would not be needed. Suggesting exemptions
seems as if MPOAC is signaling some form of approval to USDOT to proceed forward in the
implementation of this rule. The existing process is working well in Florida and we again ask that
if USDOT finds that collaboration is not working in some areas of the nation that these areas be
addressed directly by the division offices of FHWA and FTA instead of creating a nationwide rule.
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5. Section 450,324—Development and Content of the Metrapolitan Transportation Plan, Page
41479,
The FHWA and FTA seek comments on what, if any, exemptions ought to be contained in the rule
from these requirements, and what criteria might be used for such an exemption. The FHWA and
FTA also request comments on the question whether additional changes are needed in FHWA and
FTA regulations on performance measures and target setting (e.g., 23 CFR part 490) to cross-
reference this new planning provision on target-setting.

MPOAC Response: It is the paosition of MPOAC and the 27 MPOs of Florida that the proposed rule
should be withdrawn and therefore exemptions would not be needed. Suggesting exemptions
seems as if MPOAC is signaling some form of appraval to USDOT to proceed forward in the
implementation of this rule. The existing process is warking well in Florida and we again ask that
if USDOT finds that collaboration is not working in some areas of the nation that these areas be
addressed directly by the division offices of FHWA and FTA instead of creating a nationwide rule.

Additionally, in the NPRM USDOT states that the goal is to select an appropriate performance
target and avoid a situation where the MPQs within a single MPA select inconsistent or conflicting
performance targets. We fear that by forcing the selection of a single performance target for a
large region some sub-areas will be working with a performance target that is not appropriate or
realistic. In a large area with a dense core area and less dense areas at the edge, the
characteristics and nature of the transportation system are likely to be quite different. The
question becomes which sub-area do you set a performance target for, a high target for the dense
core or  lower target for the less dense areas? Either way, the target is not doing justice to one
of these areas. We can see this being particularly true for transit targets, Having individual
targets for each MPO would be more appropriate in that each area can work on achieving
something that is realistic and meaningful.

6. Section 450.326—Development and Content of the Transportation Improvement Program, Page
41479,
The FHWA and FTA seek comments on what, if any, exemptions ought to be contained in the rule
from these requirements, and what criteria might be used for such an exemption.

MPOAC Response: It is the position of MPOAC and the 27 MPOs of Florida that the proposed rule
should be withdrawn and therefore exemptions would not be needed. Suggesting exemptions
seems as if MPOAC is signaling some form of approval to USDOT to proceed forward in the
implementation of this rule. The existing process is working well in Florida and we again ask that
if USDOT finds that collaboration is not working in some areas of the nation that these areas be
addressed directly by the division offices of FHWA and FTA instead of creating a nationwide rule.
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IV. Regulatory Analyses and Natices

7. A. Executive Order 12866 (Regulatory Planning and Review), Executive Order 13563 (Improving
Regulation and Regulatory Review), and DOT Regulatory Policies and Procedures, Page 41479-
41480.

The FHWA and FTA are seeking comments on what other options affected MPOs could exercise to
reduce the overlap while meeting the statutory and regulatory requirements. The FHWA and FTA
expect that such responses will reduce the number of MPQs ultimately affected by these
coordination requirements,

MPOAC Response: We are strongly opposed to the proposed rule, We find the approach taken in
the NPRM to be inappropriate and respectfully ask that the Proposed Rule be withdrawn. For a
national policy we ask that FHWA and FTA incentivize MPQ collaboration and coordination, not
mandate it. We would be supportive of a program that rewards voluntary efforts of MPOs to
collaborate and coordinate on both multi-MPO and statewide levels, while at the same time not
create a default punishment or exclusion from benefits for those MPOs that already have a one
UZA to one MPQ ratio.

8. A, Executive Order 12866 (Regulatory Planning and Review), Executive Order 13563 (Improving
Regulation and Regulatory Review), and DOT Regulatory Policies and Procedures, Page 41480.
The FHWA and FTA seek comments and available data on the costs and benefits of the proposals
of this rulemaking.

MPOAC Response: This is an excellent question and we would like to know the answer to this as
well. It is our opinion that this should have been researched by FHWA and FTA prior to launching
this effort and the answers provided in the NPRM. We are aware of a previous effort by FHWA to
combine the duties and staffs of the Delaware and Maryland field offices. Looking at the FHWA
website, we note that the two offices appear to be separate and question why a similar approach
being mandated onto the MPOs would deliver any sort of benefit that was not realized by the
FHWA effort. We ask that FWHA provide information pertaining to the realized cost savings from
their merger of the two field offices and explain why it was not appropriate for FHWA to continue
this merger but would be appropriate for MPOs to merge. If the answer is that operationally it
was not working, we would ask why it will work operationally for MPOs when It did not for
FHWA? The reasons for not merging two FHWA field offices would be the same reasons for not
merging MPOs.

5. A. Executive Order 12866 (Regulatory Planning and Review), Executive Order 13563 (Improving
Regulation and Regulatory Review), and DOT Regulatory Policies and Procedures, Page 41480.
The FHWA and FTA seek comments and available data on the costs and benefits of the proposals
of this rulemaking.

MPOAC Response: This is an excellent question and we would like to know the answer to this as
well. Itis our opinion that this should have been researched by FHWA and FTA prior to launching
this effort and the answers provided in the NPRM. It is the understanding of Florida MPOAC that
two MPOs in Connecticut voluntary merged and that effort took 4 years.
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August 25, 2016

The Honorable Anthony Foxx

Secretary

United States Department of Transportation
1200 New Jersey Avenue SE

Washington, DC 20590

Attn: Docket Management Facility

RE: Federal Register/Vol. 81, No. 123/Monday, June 27, 2016/Proposed Rules
Docket No. FHWA-2016-0016; FHWA RIN 2125-AF68; FTA RIN 2132—-AB28:
Metropolitan Planning Organization Coordination and Planning Area Reform

Dear Secretary Foxx:

The Association of Metropolitan Planning Organizations (AMPO), National
Association of Development Organizations (NADO), and National Association of
Regional Councils (NARC) are pleased to offer the following analyses, comments, and
responses to questions regarding the proposed ‘revisions to the transportation planning
regulations to promote more effective regional planning by States and metropolitan
planning organizations (MPQ)” from the United States Department of Transportation
(USDOT), the Federal Highway Administration (FHWA), and the Federal Transit
Administration (FTA). For the reasons detailed within these comments, we respectfully
request that USDOT withdraw the current NPRM.

As noted in the July 5, 2016 joint request from AMPO and the American
Association of State Highway Transportations Officials (AASHTO) for extension of the
comment period, the NPRM would make far-reaching changes to the planning
processes, practices, and common understandings that have been in effect since MPOs
were first introduced in the Federal Highway Act of 1962 and in federal regulation since
1993. The complexity of this NPRM was further noted in a joint request on July 8, 2016
from AMPO, NADO, and NARC for extension of the comment period. With the restricted
timeline for comment, below we have attempted to summarize the concerns expressed
by our member organizations. The problems outlined by our members are explained in
some detail below, but will also be spelled out in greater detail in the comments
submitted by MPOs from across the nation.
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We feel there is a shared interest between USDOT and our members on this
important issue. Improving regional planning is a goal our organizations and the
organizations we represent are constantly striving to achieve. We welcome the
opportunity to work with USDOT to cooperatively determine how best to improve
coordination in transportation planning.

Overview

We appreciate the Secretary’s stated interest in improving transportation
planning. We agree that coordination between MPOs, states, providers of public
transportation, and other necessary or interested parties should be carried out to the
maximum extent practicable, and we welcome the opportunity to work with USDOT to
cooperatively determine how best to improve coordination in transportation planning.
We would like to better understand, through research or other means, USDOT'’s
perspective on how pervasive this perceived lack of coordination is across the MPO
community and to coordinate with USDOT to develop effective, efficient, and targeted
solutions where required.

Our members have concluded this NPRM is highly problematic because:

1. The proposed changes to the planning process will be highly disruptive to
existing and ongoing regulatory obligations, and create unknown and
potentially problematic conflict with new performance management
regulations currently being promulgated by the agencies.

2. The new requirements imposed by the NPRM will force MPOs to spend
significant amounts of money, negatively impacting budgets and disrupting
tasks to which funding was already designated. That 80 percent of the cost of
meeting the NPRMs requirements can be reimbursed from federal funds is
inconsequential because no new federal money will be made available.
Fulfilling the NPRM’s requirements would mean other things don’t get done.

3. The additional costs imposed by the NPRM would far outweigh the benefits.

The NPRM would change the regulatory definition of Metropolitan Planning Area
(MPA) from the area defined by the MPO and its Governor to one that requires it to
include, at a minimum, the entire urbanized area and the contiguous area expected to
become urbanized in the next twenty years. Under the NPRM, when multiple MPOs
exist within these redrawn MPAs, the MPOs are mandated to either merge or produce
unified planning documents — transportation plan, transportation improvement program
(TIP), and performance targets — for the entire MPA. In consultation with our members,
we have identified a host of challenges and problems with the approach proposed by
USDOT.

Page 33



During debate of both MAP-21 and the more recently passed FAST Act, AMPO,
NADO, NARC, and other organizations submitted legislative recommendations to
Congress regarding how to improve metropolitan, statewide, and nonmetropolitan
transportation planning. MAP-21 established, for the first time, a performance-based
planning process and made changes to the board structure of MPOs that serve
transportation management areas. On May 27, 2016, USDOT released a planning final
rule (docket # FHWA-2013-0037) integrating changes to the planning provisions
contained in both MAP-21 and the FAST Act. Just one month later, USDOT released
this current NPRM, proposing major new changes to the planning regulations that are
not predicated upon any legislative language contained in the two most recent surface
transportation authorization bills.

As an alternative to this NPRM, we suggest that USDOT coordinate with AMPO,
NADO, NARC, our members, and other interested organizations to discuss methods to
remedy the specific issues the Secretary, and FHWA/FTA have identified as hindering
regional transportation planning. We recommend USDOT conduct in-person workshops
and other outreach to learn how MPOs are addressing the concerns identified in the
NPRM. To date, we are aware of no MPO that has failed to be certified, under previous
or existing regulations, due to these concerns. Despite assertions to the contrary, the
revisions that would result from this NPRM are significant and will have a major impact
on the structure and operations of the nation’s MPOs. Further, many of these proposed
changes require statutory revisions to ensure the NPRM would not confiict with existing

law.
Concerns the NPRM Raises for MPOs

The following are specific concerns this NPRM raises for the nation’s MPOs. All
of these are explored in the comments that follow.

e USDOT's proposal to require the creation of a single plan, a single TIP, and
uniform performance targets is contrary to existing law.

e There is a lack of comprehensive research defining the breadth and depth of
MPO coordination across the nation. Examples of collaboration of the type this
NPRM seeks to establish are occurring across the country. Not only does
effective collaboration occur under existing authority, there is significant concern
that the NPRM could harm ongoing collaboration efforts.

e The NPRM'’s mandates are likely to shift significant resources away from MPOs’
core planning functions, resulting in potential new financial burdens for MPOs
and states, including but not limited to, staffing and administrative costs,
technical support, and additional public outreach.

o Calculating costs is challenging because there have been relatively few
mergers of MPOs. However, one example from Connecticut resulted in
$1.7 million in direct costs, required 4,000 staff hours, and took several
years to complete.
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e The NPRM risks community identity and cohesion and threatens to overturn
longstanding and locally developed political structures.

e The NPRM would likely diminish the local voice in the regional planning process,
negatively impact local control of transportation resources, make public
engagement more challenging, and cause significant problems for multistate
MPOs. The NPRM also conflicts with state law in a number of places.

¢ The use of Census-designated urbanized areas ignores site-specific planning
criteria and demographic data that are the foundation of sound regionai and long-
term planning.

e MPOs are concerned about the lack of specifics in the NPRM regarding the
distribution of future planning funds and the effect on suballocation of Surface
Transportation Block Grant Program (STBGP) and other funding.

o This NPRM fails to state how FTA 5307 funds would be accommodated and the
process if two or more transit operators end up in the same MPO as a result of a
merger.

e The NPRM creates potentially significant conflicts with other legislative
requirements, in particular the Clean Air Act. The NRPM does little to anticipate
these problems or discuss how this proposal will interplay with requirements of
the Act.

o The regional conformity process is likely to be significantly impacted by
the NPRM'’s mandates. At a minimum, the NPRM would cause enormous
coordination issues that will affect scheduling of planning products and
conformity determinations, including resulting project and funding delays;
create conflicts between transportation demand modeling processes,
resulting in a more complicated process, delays, and higher costs; and,
due to the need to produce a single conformity determination for each
MPA, including a single plan and a single TIP, this NPRM would vastly
complicate the conformity process and the mandated interagency
consultation process required under the conformity rule.

e The NPRM will complicate the transition to performance-based planning

o Releasing this NPRM separately from the Statewide and Nonmetropolitan
Transportation Planning; Metropolitan Transportation Planning Final Rule
issued on May 27, 2016 will complicate and delay implementation of the
planning and performance-based regulations in affected metropolitan
regions. The NPRM needs to be reconciled with directives in recent
performance-based planning regulations that each MPO shall establish
performance targets to address performance measures, reaffirming that
individual MPOs establish targets independently of states and other
MPOs.
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USDOT’s Proposal to Mandate “Unified Planning Products” Is Contrary to 23
u.s.C. § 134°

USDOT proposes mandating that MPOs operating within a single MPA must
jointly produce a single plan, a single TIP, and uniform performance targets. However,
23 U.S.C. § 134 as a whole does not contemplate such unified planning documents; in
fact, it contradicts the notion in multiple subsections. Therefore, the proposed rule is
unlawful as written and must be withdrawn or substantially modified.

It is a fundamental principle of administrative law that an agency may not
promulgate rules that are contrary to the statute from which they derive. See 5 U.S.C. §
706(2)(A); Chevron, U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 842-44
(1984). When interpreting a statute, courts look to both the plain language and “[its]
context . . . with a view to [its] place in the overall statutory scheme.” United States v.
Wilson, 290 F.3d 347, 355 (D.C. Cir. 2002) (citations omitted) (quotation marks
omitted). Here, the NPRM is contrary both generally to the practical framework of 23
U.S.C. § 134 and specifically to at least four of the section’s subsections.

The practical framework of 23 U.S.C. § 134 stems from the relationship between
MPOs and the areas that they serve, MPAs. Each MPOQ produces a transportation plan,
a TIP, and performance targets for the MPA to guide and implement the development of
transportation for its constituents. See 23 U.S.C. §§ 134(b), 134(h)(2), 134(i), 134(j).
When multiple MPOs exist in an MPA due to its size and complexity, see id. § 134(d)(7),
the MPOs naturally must coordinate and consider the wider MPA when preparing their
own planning documents. See id. §§ 134(f)(1), 134(g)(1). However, in the latter case,
the NPRM relies on the basic requirement that MPOs prepare planning documents for
their MPAs to extrapolate a complicated system that goes beyond the mere
coordination contemplated in the statute. See id.

We disagree with the statutory justification used in the NPRM that proposes to
create a strict mandate that such MPOs create a joint planning process that produces a
single plan, a single TIP, and uniform performance targets for the entire MPA. As
discussed below, such a joint planning process is not a simple endeavor; it costs a great
deal of both time and money for two different MPOs, representing different
constituencies, to agree upon every detail of a single plan, a single TIP, and uniform
performance targets. If Congress had intended such a complicated, exhaustively
integrated approach, it would have said so. See Whitman v. Am. Trucking Associations,
531 U.S. 457, 468 (2001) (“[Congress] does not . . . hide elephants in mouseholes.”
(citations omitted)). That Congress did not even hint at such an ornate and
comprehensive process demonstrates that it never contemplated it. See id. For this

" We acknowledge that 23 U.S.C. § 134 is duplicated at 49 U.S.C. § 5303. Throughout, we refer only to
§ 134 with the understanding that we also are referring to § 5303.
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reason alone, the NPRM'’s attempt to create such a process based solely on the use of
the MPA term is contrary to the statute’s framework.

More specifically, at least four subsections of 23 U.S.C. § 134 demonstrate that
the statute does not contemplate a mandate requiring multiple MPOs within an MPA to
create a single set of planning documents. First and foremost, in the only subsection
where § 134 contemplates the issue, Congress directs such MPOs to consult with one
another in the coordination of their individual plans and TIPs. See 23 U.S.C. § 134(g)
(“[E]lach metropolitan planning organization shall consult with the other metropolitan
planning organizations designated for such area and the state in the coordination of
plans and TIPs required by this section.”).2 Significantly, Congress directs such MPOs
to coordinate their respective plans and TIPs; it does not direct the MPOs to jointly
produce a single plan and a single TIP.

Second and similarly, where multiple MPOs exist within an MPA due to division
of the MPA by a state line, Congress only directs USDOT to “encourage” the Governors
to “provide coordinated transportation planning for the entire metropolitan area.” 23
U.S.C. § 134(f)(1). While Congress does require the encouragement of coordination of
planning between the multiple MPOs, it clearly does not require unified planning
documents; nor does it authorize USDOT to mandate such unified planning documents.

Third, § 134(i) mandates that “each” MPO shall prepare a transportation plan. If
Congress had intended to provide USDOT the discretion to require a single
transportation plan per MPA, it would have allowed for that possibility in its language. It
did not.

Fourth, Congress reaffirmed the requirement that each MPO must produce its
own planning documents when it enacted § 134(h) in 2012, mandating that “each” MPO
establish performance targets. Moving Ahead for Progress in the 21st Century Act, P.L.
112-141, 126 Stat 405, at § 1201 (July 6, 2012). Again, had Congress intended to
provide USDOT the discretion to require a single transportation plan for an MPA, it
would have allowed for that possibility in its language. That it did not do so in either
subsection (h) or (i) is telling. See Diamond v. U.S. Agency for Int'l Dev., 108 F.3d 312,
316 (Fed. Cir. 1997) (“[Clourts should assume that Congress was aware of the
distinctions it was making and that it intended to make those distinctions.”); Miles v.
Apex Marine Corp., 498 U.S. 19, 32 (1990) (“We assume that Congress is aware of
existing law when it passes legislation.”)

2 This subsection, when first enacted, was notably entitled solely “Coordination of MPQO’s.” Intermodal
Surface Transportation Efficiency Act Of 1991, P.L. 102-240, 105 Stat 1914, at § 1024(e) (Dec. 18,
1991).
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Beyond the plain language of § 134, both USDOT’s longstanding interpretation of
the section and its unsuccessful efforts to induce Congress to enact sweeping revisions
to the section confirm that USDOT’s proposal to require unified planning documents is
contrary to the existing law. The current statutory provisions under 23 U.S.C. § 134
have long been interpreted to mean that each MPO prepares a transportation plan and
develops a TIP. Contrary to USDOT'’s assertion that it seeks to “reinstate” past
regulations that once required a unified planning process, USDOT has always
interpreted the statute to require MPOs within a single MPA to each produce their plans
and TIPs while coordinating the content within. Indeed, the very regulation that the
NPRM cites in support of its suggestion that unified planning documents were once
required, 23 C.F.R. § 450.312(e) (1994), suggests the exact opposite. It reads:

The MPOs shall consult with each other and the state(s) to assure the
preparation of integrated plans and transportation improvement programs
for the entire metropolitan planning area. An individual MPO plan and
program may be developed separately. However, each plan and program
must be consistent with the plans and programs of other MPOs in the
metropolitan planning area. For the overall metropolitan planning area, the
individual MPO planning process shall reflect coordinated data collection,
analysis and development.

Emphasis added.

The regulation’s use of the plural “plans” and “programs” and its discussion of the
“‘individual MPO planning process” underscore USDOT’s longstanding expectation that
each MPO would produce its own plan and TIP in coordination with other MPOs within
the MPA,; there is no language suggesting that MPOs were expected to jointly produce
a single plan and a single TIP. This reading of 23 U.S.C. § 134 persisted in subsequent
revisions to the regulations derived from 23 U.S.C. § 134, and still stands today. See 23
C.F.R. § 450.310(e) (2016).

Finally, besides USDOT’s own longstanding interpretation of § 134, its recent
attempt to persuade Congress to revise the section to require more unified planning
within MPAs reveals USDOT'’s recognition that the statute, as written, does not allow
USDOT to mandate unified planning. In 2015, as Congress was debating the
reauthorization of MAP-21 (resulting in the FAST Act), USDOT proposed the GROW
America Act as part of the President’s fiscal year 2016 Budget Request. Section 1202 of
the GROW America Act proposed the addition of several new provisions to 23 U.S.C.

§ 134, including:

1) A prohibition on the designation of new MPOs within a metropolitan statistical
area (MSA) if another MPO already exists within the boundaries of the MSA;

2) Areview every ten years in an MSA with multiple MPOs to determine and justify
the continued necessity of the designation of multiple MPOs in the MSA;
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3) Arequirement that in instances where multiple MPOs exist within a single MSA,
they cooperate with one another to develop a single plan and a single TIP to
inform their own individual plan and TIP, and establish uniform performance
targets; and

4) The designation and funding of high performing MPOs.

Conceptually, USDOT'’s proposed statutory provisions—which Congress notably
chose not to enact, while enacting other changes to § 134—are virtually identical to the
NPRM that it now proposes. By sending such legislative recommendations to Congress
during the reauthorization process, USDOT acknowledged that its proposed rulemaking
represents a significant change to metropolitan transportation planning that requires the
enactment of substantially new statutory authority. it cannot now claim that such
authorization already existed.

In sum, the current statutory framework and language, USDOT’s longstanding
interpretation of that language, and USDOT's recent attempt to dramatically revise the
statute all lead to the same conclusion: the statute as written contemplates MPOs each
preparing their own planning documents, even when those MPOs must consult and
coordinate to ensure consistency within a shared MPA. Because the NPRM'’s plan to
mandate unified planning directly contradicts that aspect of the statute, the proposed
rule is unlawful and should be withdrawn or modified. See 5 U.S.C. § 706(2)(A); see
also Pharm. Research & Manufacturers of Am. v. United States Dep't of Health &
Human Servs., 138 F. Supp. 3d 31, 54 (D.D.C. 2015) (vacating statutory interpretation
because statutory language and its context demonstrated that interpretation was
contrary to statute).

Collg_t;dration in Transportation Planning Already Occurs Across the Country

Our memberships are unaware of any comprehensive research into the breadth
and depth of MPO coordination across the nation, and they are certainly unaware of
anything other than anecdotal instances of coordination challenges. To the contrary, we
are aware of several research reports with case studies of MPOs working across
jurisdictional boundaries to improve coordination and planning processes. While there
may be specific, but limited, instances where a lack of collaboration or disagreement
have impeded progress on a program or project, we do not agree that a broad rewrite of
the regulations that affects a substantial portion of MPOs is the correct method of
improving the manner in which MPOs interact with one another. Our organizations
stand ready to partner with USDOT and FHWA to complete research comprehensively
documenting the state of MPO coordination across the nation, both good and bad, to
inform efforts on whether and how to improve MPO coordination.

Improving regional planning is a goal our organizations and the organizations we

represent are constantly striving to achieve. We believe, however, that the current
proposal is not necessary to achieve this goal. We highlight below several examples of
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ongoing coordination between MPOs, states, and transit agencies that are occurring
under existing law.

¢ The State of New Jersey

o

The North Jersey Transportation Planning Authority (NJTPA), the
Delaware Valley Regional Planning Commission (DVRPC), and the South
Jersey Transportation Planning Organization (SJTPO) collectively cover
all of the urbanized areas within the state, and work closely and
coordinate with each other and with the state Department of
Transportation and public transportation partners to provide transportation
planning and decision-making services for the State of New Jersey.

In New Jersey, they have already each established planning agreements
with each other, and with the state Department of Transportation and
operators of public transportation, that identify the locations where
urbanized areas overlap MPO boundaries, and specify the strategies that
support cooperative decision making and the resolution of disagreements.
They share data, information, and coordinate on plans and projects that
cross MPO boundaries.

These organizations meet regularly with each other, with state partners,
and with neighboring MPOs in other states through both formal programs
such as the Central Jersey Transportation Forum or the Metropolitan Area
Planning Forum, as well as through informal programs and coordination
efforts.

e Chicago Metropolitan Agency for Planning (CMAP) and Northwestern
Indiana Regional Planning Commission (NIRPC)

o

o
o]

CMAP and NIRPC are members of each other’s technical committee
meetings.

Executive directors of both MPOs meet quarterly.

The cooperation between the two MPOs has fostered agreements that
identify the respective responsibilities required to carry out the
metropolitan planning process in that region.

* Rockford Metropolitan Agency for Planning (RMAP) and the Stateline Area
Transportation Study (SLATS)

(e}

Cooperating under their own volition, and under current law, these two
MPOs share data to ensure accurate travel demand modeling and also
maintain non-voting members on its partner’s technical committees.

e Florida

o

Of the 22 Florida MPOs impacted by the NPRM, all have entered into
written agreements to coordinate with one or more nearby MPOs on a
voluntary basis.

FHWA highlighted the successes of MPO coordination in Florida through
the Every Day Counts program (EDC-3 Innovations) in 2016. The South
East Florida Transportation Council (SEFTC) was found to exemplify best
practices in multi-MPO cooperation and collaboration, which is largely due
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to their formalized planning efforts including freight planning and
coordinated identification of project priorities.

o Florida's other MPOs have cooperated to generate other transportation
planning products, including long-range transportation policy plans
covering multiple MPO areas; shared goals and objectives; collaborative
shared project priority lists; congestion management processes covering
multiple MPO areas; multi-county freight plans.

o All 27 Florida MPOs belong to the Florida MPO Advisory Council
(MPOAC), which is a statewide forum for collaboration and statewide
transportation policy development. The MPOAC meets quarterly and
provides regular opportunities for the Florida DOT, FHWA and FTA to
provide updates of national and statewide significance.

This is a very small sampling of the coordination currently occurring around the
nation, under the existing regulatory structure. Establishing this level of coordination
took a significant investment of resources. In some cases, the NPRM could reverse or
alter longstanding arrangements that have served the regions well for years or decades.
The NPRM appears not to consider these factors in calculating costs.

These examples demonstrate an impressive breadth of ongoing collaboration of
the type this NPRM seeks to establish. Our organizations would be excited to work with
USDOT to disseminate these examples and many others as best practices so other
MPOs can learn from the good work that is currently underway. In addition, we could
anticipate other opportunities, such as peer-to-peer learning opportunities and technical
trainings, which could help MPOs that might be struggling in their efforts to collaborate
with other MPOs or with their state DOT. We acknowledge this approach will also
require a financial investment, but anticipate these efforts would be more efficient and
effective at fostering the level of collaboration that USDOT seeks than this NPRM would
accomplish, and do so with less disruption for existing MPOs.

The Proposed Rule Will Dramatically Shift MPOs’ Limited Resources Away from
Vital Planning Activities Toward Needlessly Complicated Coordination Across

Disparate Regions

Direct Costs

We strongly disagree with the assertions made by FHWA and FTA regarding the
cost of implementing this NPRM. As part of its regulatory analysis, FHWA and FTA
state:

To the extent that there are any costs, 80 percent are directly

reimbursable through Federal transportation funds allocated for
metropolitan planning (23 U.S.C. 104(f) and 49 U.S.C. 5303(h)) and for
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State planning and research (23 U.S.C. 505 and 49 U.S.C. 5313). Thus,
the costs to the affected MPOs should be minimal.

MPOs and states that will be impacted will receive no additional federal planning
funds to carry out the requirements of this NPRM. As a result, any federal funding spent
implementing this NPRM will reduce the amount of planning (PL) funds for MPOs or
state planning and research (SPR) funds for states to be used for the extensive
responsibilities for which they are currently responsible.

In addition, USDOT provides no calculations or evidence to justify its assertion
that costs will be minimal. There have been few mergers of MPOs, but in one case in
Connecticut, the cost of the merger was an estimated $1.7 million and took four years
and many hundreds of person-hours to complete. If muitiple MPOs remain within an
MPA and are not merged, establishing new planning agreements, developing a unified
planning process, and meeting the other requirements of the NPRM will also result in
significant costs. There are also significant questions?® raised by our members as to the
cost-benefit ratio of this NPRM. We encourage USDOT to take a much harder look at
this proposal to determine the costs and whether it is reasonable to impose these costs
in the absence of additional new federal funding. MPOs also noted their desire to do
more detailed cost-benefit analysis for their organizations to implement this NPRM, but
cited the brief comment period as an impediment to their ability to do so.

MPO Voice

USDOT contends the NPRM will strengthen the voice of MPOs, especially
relative to state DOTs. We disagree. The more likely outcome of mandating MPO
mergers or unified planning documents would be to lose the local voice in unworkable
megaregions, weaken the voice of some urban areas that are subsumed within larger
MPOs, and complicate the planning process.

Multistate Jurisdictions

This NPRM is particularly concerning where it would require joint planning
documents in MPAs that cross state lines. There are current examples where MPOs
cross state borders, and those MPOs and states manage the planning process
accordingly. But this NPRM would expand substantially the number of states and MPOs
required to carry out the complicated process of multistate planning. For the MPOs that
already conduct planning across state lines, this NPRM would increase the number of
states and MPOs with which they plan and place the additional burden of requiring joint
planning documents with all of those entities. For many other MPOs, however, this
NPRM would require them to do multistate planning for the first time, which creates

3 See Appendix A — Unanswered Questions at the end of this document for a list of the many questions
that members feel remain unanswered about the NPRM.
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significant additional burdens. Another particular challenge for multistate MPOs is the
opening of metropolitan planning agreements, which this NPRM requires. This can take
months or longer to complete across state boundaries. In the Chicago UZA, for
example, CMAP and NIRPC operate under a Bi-State Planning Cooperative Agreement
that took more than a year to complete and garner the signature of all relevant parties
(including both states).

Local Control and Public Engagement

We also have significant concerns about the impact of this NPRM on local control
of transportation resources and the public engagement process. As an example, in the
greater Philadelphia region, because of the overlap of urbanized areas, the NPRM
would link the Delaware Valley Regional Planning Commission (DVRPC) with as many
as eight other MPOs in five states, extending from the Baltimore region up to and
including the New York City/Northern New Jersey regions. If all of those MPOs merged,
it is hard to see how such an enormous planning area effectively allows for input from
local elected officials or the public into the plan development or project prioritization
process. If the MPOs are retained, however, as the NPRM would allow, it would require
that the remaining MPOs jointly produce a single plan, a single TIP, and uniform
performance targets for this extended area. Given the diverse populations, travel trends,
transportation needs, budgets, policies, and governance within this area, a single long-
range plan would be meaningless, and a single TIP and unified performance measure
targets would be all but impossible to achieve. Further, it is difficult to imagine how the
public would have more input into a process that covers such a significant area.

Conflicts with State Laws

The NPRM would cause an unknown number of mergers, yet is silent on how
these mergers could conflict with state laws regarding MPO board membership. When
MAP-21 was signed into law, Congress required the policy board of an MPO
representing a Transportation Management Area (TMA) to consist of officials of public
agencies, “including providers of public transportation.” Without subsequent changes to
23 U.S.C. § 134 in the FAST Act, several states would have had to amend state laws to
allow for additional members on MPO policy boards in order to accommodate the
“transit representative.” This NPRM suffers from a similar flaw: many states will require
changes to state law to permit policy boards to grow if MPOs are merged. Our
organizations do not want the voice of smaller MPOs to be weakened if they are
mandated to merge into a larger MPO. As with the transit representation rulemaking,
similar changes may be required to assist MPOs in complying with the board structure
changes and avoid noncompliance with the phase-in provisions of this NPRM.
Consolidation at this level may also result in complications and challenges related to
revisions to State Implementation Plans for air quality, as discussed elsewhere in these
comments, changes to staggered metropolitan transportation plan adoption timeframes,
and, at least in California, statewide climate change legislation (Senate Bill 375).
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Census Determinations

The NPRM assumes that U.S. Census Bureau UZA designations are cohesive
and represent a functional transportation planning region. This is not the case in many
places, where UZAs do not necessarily reflect regional travel sheds, congestion
patterns, air quality nonattainment and maintenance areas, political realities, or regional
identities. UZAs are statistical tools defined by algorithm to identify areas of high
population density and connectedness to adjacent areas of population density, making
them a poor basis for transportation planning in areas where UZAs are immediately
adjacent to one another and no longer relate to historical and political patterns of
association.

The Boston UZA, for example, encompasses a huge area across three states
and is adjacent to a half-dozen UZAs. The outer most reaches of the Boston UZA have
very little connection to the UZA core with respect to transportation needs, except for
intercity commuting. In much of New England and the northeast, adjacent UZAs
effectively merge together, and designations are subject to change (by algorithm) from
one Census to the next. Tying transportation planning processes and documents to
UZAs would create an unstable planning region and introduce a great deal of confusion
into the process.

In addition, the NPRM is silent on who will be responsible for establishing the 20-
year growth projection and does not contain a consistent process or formula, which
would be required to carry this out. Further, revisions to the urbanized area after each
Census could require the redrawing of MPAs and MPO jurisdictions both now and in
2020, and then every ten years thereafter. This could result in continual mergers and
redesignation processes and holds MPOs hostage to the Census process that defines
UZAs.

The U.S. Census Bureau, in its final rule on Urban Area Criteria for the 2010
Census, published in the Federal Register on August 24, 2011, cautions against using
UZAs for non-statistical/programmatic purposes. Further, the methods for determining
urbanized area boundaries requires a degree of precision that can only be defined once
development is in place, and cannot be forecast with precision.

For all of these reasons, and consistent with longstanding practice of FHWA and
FTA, this part of the rule should be replaced with a more flexible framework that reflects
the statute’s empowerment of local and state officials to set MPA boundaries and that
allows such officials to deviate from UZA boundaries when they do not align with
regional planning realities (e.g., multiple, overlapping UZAs; unique regional travel
patterns; historical and political boundaries, etc.).

13

Page 44



The Proposed Rule Impractically Requires Differently Situated MPOs to Produce
Joint Planning Documents Even When They Face Different Statutory

Requirements

The NPRM raises concerns related to addressing air quality through the regional
transportation conformity process, an already complicated, inter-agency regulatory
scheme. In complex (multistate or multijurisdictional) air quality nonattainment areas
(NAA) and maintenance areas, the NPRM’s requirement for a single plan and a single
TIP would presumably require a common or coordinated transportation conformity
demonstration for the entire MPA, potentially including portions of multiple
nonattainment and maintenance areas. MPOs in nonattainment or maintenance areas
must demonstrate conformity of plans and TIPs at least every four years, while MPOs
that are in attainment areas do not have this requirement, and have to update plans
every five years. Requiring MPOs to merge or develop a single plan and a single TIP
would result in a more frequent plan update for the MPO that is in attainment.

There is also concern that the NPRM'’s requirements would rescind the flexibility
to demonstrate transportation conformity in subareas with state implementation plan
(SIP) emissions budgets that was granted in 40 CFR 93.124 (d). This provision allows
MPOs to demonstrate transportation conformity in the counties with SIP budgets
independent of adjacent MPOs in shared nonattainment and maintenance areas. This
independence allows for greater flexibility for states and MPOs to adjust project
schedules and scope, relieves areas of unnecessary analysis, and allows state control
of air quality goals, a benefit identified in the Clean Air Act.

Additionally, MPOs often conduct conformity determinations of their plans and
TIPs more frequently than every four years, and do so on different schedules. Two
MPOs, each in a different nonattainment or maintenance area, or in nonattainment or
maintenance to different criteria pollutants, would face a complex situation when
demonstrating conformity of a joint TIP or plan to meet various attainment deadlines,
standards, or Motor Vehicle Emission Budgets. Another problem could arise when a
nonattainment or maintenance area is smaller than the area covered by the MPA. The
areas in attainment would be negatively impacted if the nonattainment or maintenance
areas are not able to show conformity, as it would prevent the TIP and plan for the
entire MPA from being implemented and delay projects from being implemented. The
same concern would arise for a TIP or plan amendment, which would make attainment
areas beholden to the ability of nonattainment or maintenance areas to show
conformity, even if the amendment was for a project in an attainment area. The NPRM
is also silent on who would be responsible for showing conformity for the single plan
and the single TIP for an MPA, but would seem to require that one MPO be doing
conformity for areas over which it has no jurisdiction.

The process of demonstrating transportation conformity includes a complex set
of inputs such as planning assumptions, transportation demand model (TDM)
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procedures, emissions analysis model assumptions and local data, and SIP emissions
limitations. Each MPO uses different TDMs and post processors for their emissions
analysis and various methods are used to estimate VMT, and collect, process, and
maintain various types of travel, vehicle, and emissions data. Blending data from
different MPOs and different models will be a challenge, and can create problems in
meeting Motor Vehicle Emission Budgets established and approved for nonattainment
or maintenance areas prior to this NPRM. MPOs could also choose to adopt a common
TDM and standardize the planning assumptions used for the conformity demonstration.
These options would both increase time and cost (as an example, DVRPC reports the
current process requires four months to complete a TIP amendment and each run of a
full regional conformity determination costs $25,000, both of which are expected to
increase under the NPRM).

In some regions, a coordinated air quality planning process between neighboring
MPOs currently exists. One example is the Capital Area MPO in Raleigh and the
Durham-Chapel Hill-Carrboro MPO in Durham. In this case, the MPOs use a single
TDM developed for the region, which has been in place for several years. This will not
be the case in many other areas. Furthermore, though CAMPO and DCHC worked
together to develop a joint 2040 MTP and conduct air quality analysis, each MPO
retained flexibility with regard to developing certain aspects of their plan for their
respective MPO areas, and each MPO preserves its autonomy by having the authority
to propose amendments to the plan.
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Section-by-Section Analysis

Our overarching concerns relate to the entirety of the rule, and specific comments
indicating no objection to proposed changes (many of which are not substantive or
controversial) do not indicate any general lack of concerns or objections.

§ 450.104—Definitions:
Metropolitan Planning Agreement:
¢ Amends the definition by changing MPO to MPO(s)
o We do not have objections to the proposed changes, because multiple MPOs
are often party to a metropolitan planning agreement.

Metropolitan Planning Area:
e The NPRM would realign the regulatory language with the existing statutory
language in defining an MPA.

o Given that this definition has never been enforced by USDOT in the manner
proposed, and that changes to the regulations in 2007 redefined the term to
align it with common practice, we have significant concerns with the “tear off
the Band-Aid” approach USDOT proposes in this NPRM. To the extent that
any change is necessary in this regard, an approach that would allow for a
more gentle movement back to the statutory definition in this regard would be
more appropriate.

Metropolitan Transportation Plan:
¢ Amends the definition to reinforce the stated goal of requiring one plan for the entire
MPA.
o The current definition in the regulation is consistent with current law — each
MPO develops its own plan. We support retaining the current definition.

Transportation Improvement Program (TIP):
¢ Amends the definition to reinforce the stated goal of requiring one TIP for the entire
MPA.
o The current definition in the regulation is consistent with current law — each
MPO develops its own TIP. We support retaining the current definition.

§ 450.208—Coordination of Planning Process Activities:

e The current statewide transportation planning regulations require each state to, at a
minimum, coordinate planning under subpart C of the regulations and “encourages”
states to rely on transportation information, studies, and analyses provided by the
MPO. The NPRM maintains this coordination but would “require” the state and MPO
to coordinate on the information, studies, and analyses. This revision increases the
degree to which the state and MPOs should coordinate versus the state relying on
the MPO to supply the information.

o This change should be considered as part of the congressional oversight of
planning.
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e The NPRM would require every MPO to open and amend their planning agreements
to identify coordination strategies and include a dispute resolution process.

o Current regulations do not prevent the inclusion of a dispute resolution
process in a planning agreement. MPOs, states, and transit providers should
continue to determine for themselves whether changes to their planning
agreements are necessary.

o Modifying a metropolitan planning agreement can be a challenging and
difficult process, taking a year or more to complete. This is particularly true for
multistate MPOs. For this reason, an action of this magnitude requires
Congressional oversight.

o USDOT proposes major changes to MPO operations, but provides no
example of where the current process fails.

§ 450.218—Development and Content of the Statewide Transportation Improvement
Program (STIP):
e Amends MPO to read MPO(s) in subsection (b).
o We disagree with this change. Each MPO should remain responsible for
creating its own TIP as per current regulations.

§ 450.226—Phase-In of New Requirements:

e Requires updated planning agreements between states, MPOs, and transit providers
within two years of the date on which the rule becomes final, identifying coordination
strategies that support cooperative decision-making, and the resolution of
disagreements.

o Current regulations require a periodic review and update of the agreement.
Current law supports the flexibility of MPOs to work and coordinate with
planning partners. We believe that current law is adequate to update planning
agreements. Congress should determine if any new requirements are
needed.

§ 450.300—Purpose:
e Amends the general purpose to clarify that an MPO planning process covers the
MPA.

o Unlike most other sections amended by this regulation, the NPRM does not
amend MPO to MPO(s) in this section. There are existing cases where
multiple MPOs serve a single UZA and prepare individual TIPs and plans.

o Under current regulations, some MPOs have established working agreements
to better coordinate with one another, and we believe this is a better approach
to coordination than merging MPOs or MPAs.

o Under current regulations the MPOs have the flexibility to determine how best
to work together given circumstances that may differ from region to region or
state to state.
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§ 450.306—Scope of the Metropolitan Transportation Planning Process:

Adds new paragraph (5) requiring that multiple MPOs within an MPA jointly establish
performance targets.

o The relevant enacted statute (23 U.S.C. § 134(h)(2)(BXiX1)) (codification of
MAP-21 § 1201) requires each MPO to establish performance fargets. There
is no statutory requirement for multiple MPOs in a single MPA to jointly
establish performance targets.

o MAP-21 requires MPOs to coordinate their selection of performance targets
with states and transit providers, to the maximum extent practicable. If
Congress had determined that one set of targets within a planning area was
integral to improving system performance, it would have required it in MAP-
21; the fact that it did not is conclusive.

o The NPRM proposes significant changes to the MAP-21 requirements; any
changes along these lines should be debated and addressed during the
reauthorization of the FAST Act.

Amends subsection (i) by changing MPO to MPO(s). This section addresses the use
of abbreviated plans and TIPs for non-TMA MPOs. NPRM further amends this
section by striking “and this part” and replacing it with “and these regulations.”
o No explanation is given for this change. USDOT should explain its reasoning
behind this amendment and what it intends with these changes.
o Would this change somehow apply more broadly to the “regulations” versus
Part 4507

§ 450.310—Metropolitan Planning Organization Designation and Redesignation:

Current subsection (e) regulates the designation and redesignation process of
MPOs for an urbanized area. The Governor and the existing MPO make a
determination to designate more than one MPO to serve a UZA based on whether
the “size and complexity of the urbanized area do make designation of more than
one MPO appropriate.” Further, if a new MPO is designated within the urbanized
area, the MPOs establish written agreements to identify areas of coordination and
the division of planning responsibilities.

The NPRM strikes UZA throughout subsection (e) and replaces it with MPA. The
NPRM argues that this change “would reinforce the statutory principle that ordinarily
only one MPO shall be designated for an MPA.”

o 23 U.S.C. § 134(d)(7) provides the authority to designate more than one MPO
in an MPA to the Governor and the MPO based on a “size and complexity”
determination. The NPRM refers to this as a “/imited exemption,” but
Congress included this provision in the law to accommodate anticipated
urban growth.

18
Page 49



The NPRM also requires, where it is determined more than one MPO in an MPA is
appropriate, that the Governor and affected MPOs “by agreement shall jointly
establish or adjust the boundaries for each MPO within the MPA.”

o

There is no discussion of this provision, no definition of MPO boundary, and
no indication to what end the MPO boundaries would be established or
adjusted.

The provisions in this section are likely to have the consequence, intended or
not, of preventing the designation of new MPOs. In urbanized areas in
particular, there would be no reason or incentive to create a new MPO if their
only reason to exist is to develop unified planning documents. There are
examples where having more than one MPO in an urbanized area is
appropriate and even advantageous, particularly in cases where local elected
officials would otherwise feel like their interests would not be considered or
their voice would be significantly diminished. Whether to designate an MPO is
a decision that the statute specifically leaves to Governors and local elected
officials, and that decision is made based on these and other locally-
determined and considered factors. This NPRM contradicts this
congressionally developed approach.

The NPRM states: “The proposed rule reflects the view, based on an interpretation
of the planning statutes and on FHWA and FTA experiences, that when there are
multiple MPOs within the same MPA, enhanced coordination and joint decision-
making procedures are needed to ensure a coordinated and comprehensive
planning process within the MPA."

e}

(o}

O

FHWA and FTA should be transparent about the experiences that have led

them to this conclusion.

Are the experiences referenced limited to a few MPOs or is the problem
systemic?

Is “enhanced coordination” synonymous for joint planning products or does it
refer to something else?

Changes to the number of MPOs designated within an MPA are better suited to 23
C.F.R. § 450.312. Again, 23 U.S.C. § 134(d)(7) is clear that multiple MPOs may be
designated within an MPA.

o

As the NPRM acknowledges, there are currently areas where multiple MPOs
serve a single UZA. This demonstrates that Congress does not currently
prohibit such an arrangement. If there are concerns about this, it is up to
Congress to conduct appropriate oversight and amend the law if necessary.
Amending UZA to MPA, as the NPRM would do, is a significant change in the
planning process and should be addressed by Congress, not a regulatory
action.
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To reinforce the requirement for a single plan and a single TIP, subsection (e) is
further amended to require procedures for joint decision-making and dispute
resolution.
o Dispute resolution is allowable but not required in planning agreements by
current statute. This should be addressed in the reauthorization of the FAST
Act.

The NPRM in (e) also requires a merger of MPOs in certain circumstances — “If
multiple MPOs were designated in a single MPA prior to this rule or in multiple MPAs
that merged into a single MPA following a Decennial Census by the Bureau of the
Census, and the Governor(s) and the existing MPOs determine that the size and
complexity do not make the designation of more than one MPO in the MPA
appropriate, then those MPOs must merge together in accordance with the
redesignation procedures in this section.”

o Current regulations provide for the circumstance when an MPO may
redesignate, or what actions MPOs may undertake when an urbanized area
extends into an adjacent MPA, and requires (after each census) the MPO,
state, and transit operator to review MPA boundaries and adjust the
boundaries as necessary to meet minimum statutory requirements. The
statutes do not require the merger of MPOs regardless of whether the
Governor(s) and MPO(s) make a determination that size and complexity
impact the number of MPOs. We feel strongly that such a major change
deserves congressional review and oversight, and should not occur solely on
the basis of regulatory action.

o The regulation is silent on what is meant by “merger” and this leaves an open
question as to whether this would require a joining of policy boards or if there
is another intention implied.

Amends subsection (m) by dropping MPA and inserting “metropolitan area.”
Subsection (m) addresses multistate metropolitan areas. Rather than coordinate
planning for the MPA the change would limit coordination to the metropolitan area.
o The use of “metropolitan area” creates confusion and makes commenting on
this revision difficult. There is no definition of this term in the regulations or
statutes.

§ 450.312—Metropolitan Planning Area Boundaries:

According to the NPRM, the amendments “would reorganize, and make technical
edits to, existing § 450.312." The definitional changes to MPA proposed in § 450.104
of the NPRM are consistent with the statutory definition. However, the NPRM
changes what the MPA is at the very opening of this section. The NPRM reverses
(a) and (1) in this section. The current statutes give the Governor and the MPO
authority to establish any boundary as long as it includes the UZA and 20 years of
projected growth. The NPRM leads with the minimum boundary and then permits the
Governor and the MPO to agree on the boundary. The NPRM states the change
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was made to “clarify and emphasize that an agreement between the Governor and
an MPO concerning the boundaries of an MPA is subject to the minimum
requirement that the MPA contain the entire existing urbanized area plus the
contiguous area expected to become urbanized within a 20-year forecast period for
the transportation plan.”
o We recommend that current regulation be retained to reduce confusion and
align with current statutes.

Adds a new (2) to require MPOs and the Governor to agree to MPA boundaries
when two or more MPAs would otherwise include the same non-urbanized area that
is expected to become urbanized within a 20-year forecast period. They are first
encouraged to merge the MPAs, at which point a “size and complexity”
determination would be required to determine if more than one MPO is appropriate.
Barring a merger, however, the MPA boundaries would have to be redrawn, based
on agreement between MPOs and relevant Governors, so the boundaries of the
MPAs do not overlap.

o The reestablishment of MPO boundaries could have serious effects on
existing MPOs, particularly where the boundaries are the result of state
legislation. In these cases, reestablishing these boundaries would require
opening up existing laws in multiple states, and gaining the approval of as
many as four Governors and neighboring MPOs.

o Again, we would point out that current regulations provide a process for the
Governors and MPOs to adjust boundaries. We recommend that revisions to
this process, to the extent they are necessary, be made by Congress, not as
part of a regulatory action.

In subsection (b), the NPRM maintains the MPA boundaries that existed on August
10, 2005 for urbanized areas in nonattainment for ozone or carbon monoxide.

o The NPRM makes no mention of either maintenance areas for ozone or
carbon monoxide or areas that are designated as nonattainment or
maintenance for PM10 or PM2.5, which are also criteria pollutants and
subject to the conformity requirements. Are areas designated as maintenance
areas for ozone or carbon monoxide also to retain their MPA boundaries?
And what about areas that were designated either nonattainment or
maintenance for PM10 or PM2.5? Are these areas also to retain their MPA
boundaries?

In subsection (c), the NPRM adds at the end - “An MPA boundary may encompass
more than one urbanized area, but each urbanized area must be included in its
entirety” (emphasis added). This would require Governors and MPOs to redraw MPA
boundaries, which will in turn require them to make a “size and complexity’
determination, which results in either a merger of MPOs or development, by the
multiple MPOs, of a single plan, a single TIP, and uniform performance targets
based on the NPRM changes to TIP, plans and targets.

21

Page 52



o This provision runs counter to the stated goal of the NPRM, which, according
to the summary, is to “result in unified planning products for each urbanized
area (UZA), even if there are multiple MPOs designated within that urban
area.” Allowing multiple UZAs within an MPA would result in unified planning
products for the entire MPA, not for the individual UZAs this provision makes
permissible within the MPA.

In subsection (f), the NPRM strikes the reference to UZA or MPA and replaces them
with “multistate metropolitan areas” to align with the statues and historical uses of
the term.

o The use of “multistate metropolitan area” creates confusion and makes
commenting on this revision difficult. There is no definition of this term in the
regulations or statutes.

o Werequest USDOT clarify that states are not limited to the actions listed in

(fX1) or (2).

Current subsection (h) addresses the situation where part of UZA served by one
MPOQO extends into an adjacent MPA. In this case, either the boundaries are adjusted
or the MPOs divide transportation planning responsibilities. The NPRM replaces how
to address the current situation and completely ignores the situation addressed
under the current regulation. Instead, it replaces it with what to do when it has been
determined that multiple MPOs are designated in a single MPA - establish written
agreements identifying coordination process, establish procedures for joint decision-
making, devise a dispute resolution process, develop a single plan and a single TIP
for the entire MPA, and establish MPO boundaries within the MPA.

o Does this change forbid the use of current (h), which allows joint
responsibilities versus a requirement to redraw boundaries? Current
regulations seem to allow MPAs that overlap to establish joint planning
responsibilities as an alternative to redrawing boundaries despite
(9).Requiring MPOs in an MPA that span multiple UZAs to create unified
planning documents will lead to meaningless planning documents and a Ioss
of many local voices in the planning process

o The NPRM adds a requirement not found in current regulations — that MPOs
in the same MPA develop “procedures for joint decision-making and
resolution of agreements.” This section also adds a requirement for a “joint
decision-making process,” a concept not found in statute or regulation.

o This section contains a requirement for establishing MPO boundaries, a
concept that is currently synonymous with MPA boundary. In separating MPA
and MPO boundaries, the NPRM fails to conceptualize what the MPO
boundary should be and for what purpose.

o Taken together, these are significant changes to metropolitan transportation
planning that require congressional oversight and approval.
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In subsection (i) the NPRM would continue the process of reviewing MPA
boundaries after each Census to determine if the existing boundaries meet the
minimum statutory requirements and adjusting them as necessary.
o Current regulations support the flexibility that is embedded in the MPO
process.

The NPRM adds language to subsection (i) to define in more detail what is
necessary under current law — that the boundaries encompass the entire existing
UZA(s) plus the contiguous area expected to become urbanized within 20 years.
The NPRM also adds a provision requiring that separate UZAs merged by Census
into a larger, single UZA would trigger a requirement that the MPOs and the
Governor “redetermine” the affected MPAs as a single MPA that includes the entire
new UZA plus the contiguous area expected to become urbanized in the 20-year
forecast. This would have to occur within 180 days, and the “redetermination” as a
single MPA is not permissive — the regulation would mandate a merger of MPAs.

o We note that 180 days is a very short timeframe in which the required
analysis to determine 20-year growth boundaries and make a determination,
possibly between multiple states and MPOs, as to how to merge the MPA.
This section also does not take into account a possible appeals process of
the UZA boundary designations that often follow the release of the Qualifying
Urban Areas.

If the merger of MPAs results in multiple MPOs within the merged MPA, the
Governor and MPOs will make a “size and complexity’” determination whether more
than one MPO in the MPA is appropriate, which would lead to either MPOs merging
or joint development of a single transportation plan, a single TIP, and uniform
performance targets. The NPRM again raises the issue of “MPO boundaries” which
is currently undefined in statute, current regulations, or the NPRM.

o The amendments to subsection (i) are significant enough to require
congressional action to implement. USDOT should make its case to Congress
and provide examples justifying a change in statutory law. The NPRM does
not cite any case studies or examples of where current law is not working to
the satisfaction of states, MPOs, or transit providers.

The NPRM proposes a new subsection (j) that would enumerate the situations in
which an MPO and Governor are encouraged to consider merging MPAs.
o This new section is appropriate and acceptable since it is limited to providing
encouragement to adjust boundaries under certain circumstances and that
may improve transportation planning.

§ 450.314—Metropolitan Planning Agreements:

Changes to subsection (a) would require the opening and modification of planning
agreements in some cases and the development of new planning agreements in
others.
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o Modifying a metropolitan planning agreement can be a challenging and
difficult process, taking a year or more to complete. This is particularly true for
multistate MPOs. For this reason, an action of this magnitude requires
Congressional oversight.

Current subsection (e) requires a written agreement to address planning
coordination between multiple MPOs, the state, transit operators, and state and local
air quality agencies as necessary, in a single UZA. Importantly, the current
regulation would allow for the joint development a single plan and a single TIP when
multiple MPOs exist within a single UZA.

In subsection (e), the NPRM would replace UZA with MPA. With this change, the
rule would further require that planning agreements ensure the development of a
single plan and a single TIP for the MPA. If a transportation investment extends
across two MPAs, the MPOs are required to coordinate to assure consistency in
plans and TIPs. If more than one MPO has been designated to serve an MPA, the
planning processes for affected MPOs must (currently: “should, to the maximum
extent possible”) reflect coordinated data collection, analysis, and planning
assumptions across the MPA.

o Although the current regulations require that planning agreements include
several elements, such as a financial plan and planning responsibilities, the
requirement in the NPRM for development of a single plan and a single TIP
for the MPA are changes that are not aligned with the statutory provisions of
23 U.S.C. § 134. These are revisions significant enough to require
congressional oversight.

Current subsection (f) addresses the circumstance where a UZA or MPA extends
across two or more states, requiring, in such instances, coordination between
Governors, MPOs, and transit operators and allowing for optional methods to
coordinate such as agreements, compacts, or establishment of agencies. The
NPRM strikes UZA and requires jointly developed “planning products” for the entire
multistate MPA.

o The NPRM does not define “planning products.” On the assumption this
refers to the transportation plan, TIP, and performance targets, we note that
this is an extremely burdensome requirement. By increasing the standard
from a coordinated planning process to one that must result in jointly
developed planning products, the level of complication is increased
dramatically for the affected states and MPOs. In at least one case, this would
require the development of unified planning products that are in parts of five
different states.

Current subsection (g) addresses where a UZA designated as a TMA overlaps into

an adjacent MPA serving a non-TMA. The adjacent UZA is not treated as a TMA
and the MPOs are required to establish a written agreement establishing roles. The
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NPRM would “revise” (g) to read that if an MPA includes a TMA and a non-TMA, the

non-TMA shall not be treated as a TMA, and if two or more MPOs exist within the

MPA, they are required to establish roles and responsibilities in a written agreement.

o The current regulation acknowledges that FHWA has allowed UZA

boundaries to cross over into adjacent MPAs. Now, FHWA seeks to remedy
this, but is doing so without any new statutory authority. We suggest that
FHWA and FTA continue to interpret this it has done so historically, and not
remove the permissibility in this provision to allow UZAs to cross adjacent
MPA boundaries when appropriate.

e Current subsection (h) addresses how MPOs, states, and transit operators will
cooperate in developing and sharing information related to transportation
performance management. The NPRM would strike the language allowing
information sharing when a UZA designated as a TMA overlaps into an adjacent
MPA serving an UZA that is not a TMA. By amending the provision in this way the
regulations would no longer address the situation the existing regulation currently
does.

o The current regulation acknowledges that FHWA has allowed UZA
boundaries to cross over into adjacent MPAs. Absent new statutory authority,
we suggest that FHWA and FTA continue to interpret this as they have done
so historically and not remove the permissibility in this provision to allow for
UZAs to cross adjacent MPA boundaries when appropriate.

§ 450.316—Interested Parties, Participation, and Consultation:
e Amends MPO to MPO(s) in several paragraphs of the section.
o We disagree with these changes. Each MPO is responsible for creating its
own transportation plan and TIP as per current regulations. The consultation
process should continue to reflect this.

§ 450.324—Development and Content of the Metropolitan Transportation Plan:

e The NPRM amends MPO to MPO(s) throughout the section.

o We disagree with these changes. Each MPO is responsible for creating its
own transportation plan as per current regulations. The plan development
process should continue to reflect this.

e The NPRM adds a new subsection (c) that when more than one MPO is designated
to serve an MPA, the MPOs are required to jointly develop a single plan for the
MPA, jointly establish performance targets, and agree to a process for making a
single conformity determination on the joint plan.

o This amendment is not consistent with the statutory provisions of 23 U.S.C.
§ 134 that require each MPO to develop its own plan. A change of this
magnitude requires congressional oversight and an amendment of the US
Code if there is a compelling reason to change the metropolitan planning
process.
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o Most MPOs develop project selection criteria to program projects in their
TIPs. These criteria have been developed and refined over several years to
reflect priorities in each MPO region. For example, one MPO may have
established project selection criteria that give a higher priority to selecting
projects that address safety issues, while another MPO may have developed
criteria that prioritize congestion relief or systems preservation projects.
Development of these criteria has occurred through a process of public
involvement and buy-in from decision-makers. The requirements of this
NPRM would upset that balance by requiring MPOs with different project
needs and priorities to merge their selection criteria.

§ 450.326—Development and content of the transportation improvement program (TIP):
¢ Amends MPO to MPO(s) throughout the section.
o We disagree with these changes. Each MPO is responsible for creating its
own TIP as per current regulations. The TIP development process should
continue to reflect this.

o Amends subsection (a) to require that when more than one MPO is designated to
serve an MPA, the MPOs shall jointly develop a single TIP for the MPA, and agree
to a process for making a single conformity determination on the joint plan.

o This amendment is not consistent with the statutory provisions of 23 U.S.C.
§ 134 that require each MPO to develop its own TIP. A change of this
magnitude requires congressional oversight and an act of Congress if there is
a compelling reason to change the metropolitan planning process.

§ 450.328—TIP Revisions and Relationship to the STIP:
e Amends MPO to MPO(s) throughout the section.
o We disagree with these changes. Each MPO is responsible for creating its
own TIP as per current regulations. The TIP development process should
continue to reflect this.

§ 450.330—TIP Action by the FHWA and the FTA:
e Amends MPO to MPQO(s) throughout the section.
o We disagree with these changes. Each MPO is responsible for creating its
own TIP as per current regulations. The TIP development process should
continue to reflect this.

§ 450.332—Project Selection From the TIP:
e Amends MPO to MPO(s) throughout the section.
o We disagree with these changes. Each MPO is responsible for creating its
own TIP as per current regulations. The TIP development process should
continue to reflect this.
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§ 450.334—Annual Listing of Obligated Projects:
e Amends MPO to MPO(s) throughout the section.
o We do not have objections to the proposed changes.

§ 450.336—Self-Certifications and Federal Certifications:
e Amends MPO to MPO(s) throughout the section.
o We disagree with these changes. Each MPO is responsible for creating its
own TIP as per current regulations. The TIP development process should
continue to reflect this.

§ 450.340—Phase-In of New Requirements:
e Amends MPO to MPO(s) throughout the section.
o We disagree with these changes. Each MPO is responsible for creating its
own transportation plan as per current regulations. The phase-in should
continue to reflect this.

e Adds a new subsection (h) - States and MPOs shall comply with the MPA boundary
and MPO boundaries agreement provisions in § 450.310 and § 450.312; shall
document the determination of the Governor and MPO(s) whether the size and
complexity of the MPA make multiple MPOs appropriate; and shall comply with the
requirements for jointly established performance targets, and a single plan and a
single TIP for the entire MPA, before the next metropolitan transportation plan
update that occurs on or after [date 2 years after the effective date of the final rule].

o As discussed above, we believe that these revisions are significant changes
that contradict the current statutory language. Any proposals to increase
coordination between MPOs should be discussed first with the affected
organizations that these revisions impact.
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Response to Questions

Background—Coordination Between States and MPOs

Q: How can the Statewide and Non-metropolitan and Metropolitan Transportation
Planning process provide stronger incentives to states and MPOs to manage
transportation funding more effectively?

A: The establishment of a performance-based planning program in MAP-21 is intended,
in part, to ensure the efficient deployment of limited federal transportation funding. We
recommend that these provisions, which will themselves require significant resources
from MPQOs and states to deploy, be fully implemented and that a report to Congress be
prepared to understand how they will improve planning coordination. During this period,
USDOT should undertake a comprehensive study to review the metropolitan and
statewide planning processes, aimed at informing Congress of areas where
transportation planning could be improved, where the current planning process is
working, and where MPOs and states have devised and implemented improvements on
their own. Our organizations are ready to assist with that review.

§ 450.104—Definitions:

Q: FHWA and FTA specifically ask for comments on whether the rule ought to expressly
address how states and MPOs should determine MPA boundaries where two or more
MPAs are contiguous or can be expected to be contiguous in the near future. For
example, should the rule provide that such MPAs must merge? Alternatively, should the
rule allow the states and MPOs to tailor the MPA boundaries and the 20-year
urbanization forecast to take the proximity of other MPAs into account?

A: Currently 23 C.F.R. § 450.312 requires an MPO, in cooperation with the state and
public transportation operators, to review MPA boundaries after each Census to
determine compliance with law and update them as necessary. Current law also
requires that MPA boundaries not overlap with each other, and provides the necessary
authority for boundaries to be adjusted. We support the authority in current law to
review and adjust MPA boundaries as necessary, and do not support forcing MPAs to
merge.

§ 450.226—Phase-In of New Requirements:

Q: The FHWA and FTA seek comments on the appropriateness of the proposed 2-year
phase-in period.

A: Under a scenario where these regulations are finalized, we recommend that changes
be phased in after the 2020 Census results are available. Only then should the 2-year
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phase in begin. To do otherwise would cause major disruption immediately and then
likely cause the same disruption a few years thereafter.

§ 450.306—Scope of the Metropolitan Transportation Planning Process:

Q: The FHWA and FTA request comments on the proposed language, and request
ideas for alternatives that might better accomplish the goals embodied in the proposal.

A: Some MPOs have developed cooperative planning agreements that allow them to
resolve disputes or reach mutual agreement on investing funds and planning projects.
We suggest that USDOT consider, through workshops or similar outreach, the tools
MPOs are currently using in instances where MPOs disagree or plans conflict. The
existing regulatory process for amending and updating planning agreements allows
MPOs to address the planning responsibilities as needed based on transportation
conditions and needs in states, regions, counties, political subdivisions, and between
interested parties. For additional ideas, please reference the list of examples of planning
coordination contained in these comments (see section “Collaboration in Transportation
Planning Already Occurs Across the Country”), and in other comments to the docket
(notably, comments from the American Association of State Highway Transportation
Officials).

§ 450.314—Metropolitan Planning Agreements:

Q: The FHWA and FTA seek comments on what, if any, exemptions ought to be
contained in the rule from these requirements, and what criteria might be used for such
an exemption.

A: Seeking input on exemptions to these requirements suggests that USDOT
recognizes that these new requirements are not meant to address a systemic problem
with the current metropolitan transportation planning regulations and that there may be
a conflict with the current provisions of 23 U.S.C. § 134. We strongly encourage USDOT
to set up a working group that includes both staff and elected officials from MPOs (large
and small), states, and representatives from RTPOs to address any MPO coordination
problems. Alternatively, USDOT should considér conducting regional workshops with
MPOs and interested parties to delve into the questions that are raised by this NPRM.
The outcome of these meetings may result in a jointly developed set of revisions that
could be accomplished through either a future NPRM, guidance, or recommendations to
Congress.

§ 450.324—Development and Content of the Metropolitan Transportation Plan:
Q: The FHWA and FTA seek comments on what, if any, exemptions ought to be

contained in the rule from these requirements, and what criteria might be used for such
an exemption.
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A: Seeking input on exemptions to these requirements suggests that USDOT
recognizes that these new requirements are not meant to address a systemic problem
with the current metropolitan transportation planning regulations and that there may be
a conflict with the current provisions of 23 U.S.C. § 134.

Q: The FHWA and FTA also request comments on the question whether additional
changes are needed in FHWA and FTA regulations on performance measures and
target setting (e.g., 23 CFR part 490) to cross-reference this new planning provision on
target-setting.

A: We are currently commenting on the existing proposed rules for performance
measures. We would suggest that these rules be finalized, implemented, and reported
on before undertaking additional to performance measures and target setting.

§ 450.326—Development and content of the transportation improvement program (TIP):

Q: The FHWA and FTA seek comments on what, if any, exemptions ought to be
contained in the rule from these requirements, and what criteria might be used for such
an exemption.

A: Seeking input on exemptions to these requirements suggests that USDOT
recognizes that these new requirements are not meant to address a systemic problem
with the current metropolitan transportation planning regulations and that there may in
fact be a conflict with the current provisions of 23 U.S.C. § 134. We strongly encourage
USDOT to set up a working group that includes both staff and elected officials from
MPOs (large and small), states, and representatives from RTPOs to address any MPO
coordination problems. Alternatively, USDOT should consider conducting regional
workshops with MPOs and interested parties to delve into the questions that are raised
by this NPRM. The outcome of these meetings may result in a jointly developed set of
revisions that could be accomplished through either a future NPRM, guidance, or
recommendations to Congress.

Executive Order 12866 (Regulatory Planning and Review), Executive Order 13563
(Improving Regulation and Regulatory Review), and DOT Regulatory Policies and
Procedures:

Q: The FHWA and FTA are seeking comments on what other options affected MPOs
could exercise to reduce the overlap while meeting the statutory and regulatory
requirements. The FHWA and FTA expect that such responses will reduce the number
of MPOs ultimately affected by these coordination requirements.

A: We request that you withdraw this rulemaking, thereby bringing to zero the number
of MPOs affected by this rule. Current regulation 23 C.F.R. § 450.312(g) prohibits
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overlapping MPA boundaries and 23 C.F.R. § 450.312(i) requires the MPO, Governor,
and transit operator to review MPA boundaries after each Census to determine if
existing boundaries meet the minimum statutory requirements for new and updated
UZAs, and requires them to adjust the boundaries as necessary. There is currently a
process in place to address overlap. However, we suggest USDOT initiate a process to
gather feedback and ideas from stakeholders to determine if the existing process fails to
address overlap and identify problems and possible solutions. The outcome of this
process could be used to develop a rulemaking that would provide significantly more
incentives for MPOs to coordinate their planning activities.

Q: Executive Order 12866 (Regulatory Planning and Review), Executive Order 13563
(Improving Regulation and Regulatory Review), and DOT Regulatory Policies and
Procedures, Page 41480: The FHWA and FTA seek comments and available data on
the costs and benefits of the proposals of this rulemaking.

A: The NPRM contains little or no data justifying the changes it proposes, which we feel
pose significant issues. There have been few mergers of MPOs, but in at least one case
in Connecticut, the cost of the merger was an estimated $1.7 million and took four years
and many hundreds of person-hours to complete. There are also significant questions
raised by our members as to the cost-benefit ratio of this NPRM. We encourage
USDOT to take a much harder look at this proposal to determine the costs and whether
it is reasonable to impose these costs in the absence of additional new funding.

Conclusion

We appreciate the opportunity to submit comments, responses, and suggestions
to this proposed rule. We believe that many of the NPRM'’s proposed coordination
revisions can be achieved under current law with the consent and agreement of the
necessary parties. We welcome the opportunity for a dialogue with USDOT to better
understand, why it has determined that revisions of this manner are necessary and to
work with USDOT to address these perceived concerns regarding MPO collaboration.
We feel strongly that the requirements regarding joint development of a single plan, a
single TIP, and a uniform performance targets for the MPA should be addressed by
Congress, as it would otherwise contradict current statutory requirements. If the intent is
to limit the growth of or reduce the number of MPOs, we again strongly believe that
Congress should address this issue if it sees fit, and that such significant changes in
policy should not occur through the regulatory process. MPOs are the transportation
voice of local government decision-makers and the forum for interested parties to
participate. This one-size fits all approach will weaken, if not exclude, participation by
interested parties and restrict the flexibility that MPOs currently have to make
transportation decisions that reflect a coordinated planning process.
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Again thank you for this opportunity to comment, and we look forward to working
with you to address any concerns with metropolitan transportation planning and how
coordination can be improved in the future. Our organizations stand ready to work with
USDOT in whatever manner you require to consider a process that would improve
transportation planning, increase the influence of regional planning entities, and ensure

that any changes do not weigh too heavily on the nation's MPOs.

Sincerely,

DelLania Hardy Joe C. McKinney

Executive Director Executive Director
Association of Metropolitan National Association of
Planning Organizations Development Organizations
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Appendix A - Unanswered Questions

MPQOs, state DOTSs, and other stakeholders have asked important questions that
are not answered in the NPRM and have not received adequate response from
FHWA/FTA:

e How do the changes in this NPRM impact federal planning funds? Are they
reduced in MPOs that merge? Increased?

o If two MPOs serving a TMA are merged is the suballocation of STBGP increased
to the resulting MPO?

e Whatis the impact of this NPRM on the conformity process under the Clean Air
Act?

e How would the boards of merged MPOs be determined?

o Whatis the impact in states that limit the number of board members on an
MPO?

e |f MPOs serving TMAs are merged, would operators of public transportation lose
a seat on a merged MPO board?

e What are the impacts to air quality if one MPO in attainment must jointly develop
a single plan, a single TIP, and uniform performance targets with an MPO in
nonattainment or maintenance?

e Willan MPO in attainment be subject to using CMAQ funds on projects
addressing air quality when prior to this NPRM could use those funds for STBGP
projects?

e The NPRM implies minimal costs for MPOs under this NPRM. On what data are
you basing that assertion?

o One of the few merger examples we have from Connecticut cost an
estimated $1.7 million, including more than 4,000 hours of staff time over
four years. And both MPOs were willing participants in the merger. Costs
could be even higher in more complicated instances, in particular where
all parties are not in agreement about merging.

e Whatis the anticipated outcome in cases where the Governor(s) and MPOs
cannot agree as to:

o The shape of the MPA;

o Whether MPAs should be merged;

o Whether the size and complexity of an MPA makes it appropriate to have
more than one MPO designated in an MPA;

o In cases with more than two MPOs in an MPA, which MPOs should
remain and which should be merged; and

o The contents of the planning agreement, including the conflict resolution
process.

¢ How does USDOT anticipate that TIPs will be compiled in MPAs with more than
one MPO? How will the process of prioritization be accomplished? Does USDOT
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anticipate a separate board-like entity, with representatives from the individual
MPOs, to make these decisions?

What changes to state law do you anticipate will be required to meet the
requirements of the NPRM?

Does FHWA anticipate states will have to redraw their own DOT regional/district
office boundaries as a result? What other changes might have to occur?

Who will be responsible for establishing the 20-year growth projection as
required in the NPRM? Is there a process or formula currently in use to carry this
out?

The NPRM could result in MPAs that cover a significant amount of land. What
impact do you anticipate this could have on public involvement in the planning
process? Does this raise equity issues for those that could not travel a great
distance to attend meetings and be involved in the process?

Why were the multiple requests for an extension of the comment deadline not
honored?

What are the implications of the Census decision not to merge any UZAs during
the 2010 census? Will there be more mergers that usual in 2020, and won'’t that
have a more significant impact under this rule?

In instances where the size of an MPA requires creating unified planning
documents with, in some instances, 11 MPOs in as many as five states, how do
you anticipate this could practically be accomplished?

What happens if multiple MPOs within a newly drawn MPA fail to reach
consensus on a TIP or plan? Does each plan, TIP, and TIP amendment require
approval by each of the remaining MPOs?

If MPOs cannot reach agreement, despite efforts at dispute resolution, on long
range projects or other elements of a unified long range plan, will partial plan
approvals be possible? If not, will the planning process have to be suspended?
A unified TIP presumably would require a metropolitan-wide project prioritization
process, in which proposed projects throughout the region are evaluated against
all others. Or would this have to continue to take place within state boundaries
given that federal transportation funds are allocated to states? If the latter is the
case, how is the TIP to be developed as a unified document?

In developing long range transportation plans, will fiscal constraint be judged for
the region overall or for each MPO? How can this be accomplished given
differing state fiscal assumptions and budgeting procedures?

Regarding public participation requirements, will projects and issues concerning
one MPO have to be the subject of public outreach and comment in the other
MPOs to be included in the long range plan and TIP? Won't this constitute a
wasteful use of MPO resources?
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Executive Summa

RE: Metropolitan Planning Organization Coordination and Planning Area Reform (FHWA-
2016-0016)

AMPO, NARC, and NADO submitted joint comments the docket.

We are respectfully requesting that USDOT withdraw this NPRM.

However, we agree that coordination between MPOs, states, providers of public
transportation, and other necessary or interested parties should be carried out to the
maximum extent practicable, and we welcome the opportunity to work with USDOT (through
workshops, peer exchanges, etc.) to cooperatively determine how best to improve
coordination in transportation planning.

AMPO and AASHTO, and separately AMPO, NADO, and NARC requested a comment
extension period of 60 additional days and were denied by USDOT.

Overarching Concerns

From our perspective, this NPRM is highly problematic because:

1. The proposed changes to the planning process will be highly disruptive to existing
and ongoing regulatory obligations, and create unknown and potentially problematic
conflict with new performance management regulations currently being promulgated
by the agencies.

2. The new requirements imposed by the NPRM will force MPOs to spend significant
amounts of money, negatively impacting budgets and disrupting tasks to which
funding was already designated. That 80 percent of the cost of meeting the NPRMs
requirements can be reimbursed from federal funds is inconsequential because no
new federal money will be made available: Fulfilling the NPRM's requirements would
mean other things don’t get done.

3. The additional costs imposed by the NPRM would far outweigh the benefits.

The requirements of the NPRM are contrary to existing federal law.
Therefore, the revisions in the NPRM are significant and require Congressional oversight and
action if necessary.

o Specifically, the mandate of a single plan, single TIP, and a single set of performance
targets for a single MPA with more than one MPO are in direct conflict with the
statutory requirements under 23USC Section 134.

o The current statutory provisions under 23 U.S.C. § 134 have long been interpreted to
mean that each MPO prepares a transportation plan and develops a TIP.

o Atleast four subsections of 23 U.S.C. § 134 demonstrate that the statute does not
contemplate a mandate requiring multiple MPOs within an MPA to create a single set
of planning documents.

Further, USDOT's own longstanding interpretation of Section 134 and its recent attempt
(GROW AMERICA) to persuade Congress to revise the section to require more unified
planning within MPAs reveals USDOT's recognition that the statute, as written, does not
allow USDOT to mandate unified planning. Further, Congress rejected the GROW AMERICA
MPO planning changes.

Specific Concerns

The NPRM would cause an unknown number of MPO mergers, yet is silent on how these
mergers could conflict with state laws regarding MPO bgard membership.

Nothing under current law or regulations would prevent MPOs to merge or jointly develop a
single plan, TIP, and performance targets.

The more likely outcome of mandating MPO mergers or unified planning documents would be
to lose the local voice in unworkable megaregions, weaken the voice of some urban areas
that are subsumed within larger MPOs, and complicate the planning process.
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While there may be isolated areas where coordination between MPOs, states, and others
should be improved, the sweeping revisions of this NPRM are not warranted. USDOT
provides no examples of where the coordination concerns stem from, but implies there is a
systemic problem.

There is a lack of comprehensive research defining the breadth and depth of MPO
coordination across the nation. Not only does effective collaboration occur under existing
authority, there is significant concern that the NPRM codld harm ongoing collaboration
efforts.

The NPRM's mandates are likely to shift significant resources away from MPQOs’ core
planning functions, resulting in potential new financial burdens for MPOs and States,
including but not limited to, staffing and administrative costs, technical support and additional
public cutreach.

o Calculating costs is challenging because there have been relatively few mergers of
MPOs, but one example from Connecticut resulted in $1.7 million in direct costs,
required 4,000 staff hours, and took several years to complete.

The NPRM would likely diminish the local voice in the regional planning process, negatively
impact local control of transportation resources, make public engagement more challenging,
and cause significant problems for multistate MPOs. The NPRM also conflicts with State law
in a number of places.

The use of Census-designated urbanized areas ignores site-specific planning criteria and
demographic data that are the foundation of sound regional and long-term planning.

MPOs are concerned about the lack of specifics in the NPRM regarding the distribution of
future planning funds and the effect on suballocation of Surface Transportation Block Grant
Program (STBGP) and other funding.

The NPRM creates potentially significant conflict with other legislative requirements, in
particular the Clean Air Act. The NRPM does little to anticipate these problems or discuss
how this proposal will interplay with requirements of the Act.

o The regional conformity process is Ilkely to be sugnlf cantly impacted by the NPRM's
mandates.

NPRM Will Complicate Transition to Performance Based Planning.
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